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Bank Entitled Retain Notary’s Fees 


agree advance that the bank may retain all part fees 
earned him protesting paper for the bank. 
public officer and agreement public officer “to 
accept something different for his pay fee than that allowed 
law void against public policy.” 

But, where there agreement advance, notary may 
accept sum less than the amount fees earned full satis- 
faction all indebtedness, least where appears that the 
bank furnishes the notary with the office space and equipment 
with which his work. This was decided the United 
States District Court (E. Michigan, D.) the case 
Boster National Bank, Fed. Supp. 15. 

this case appeared that the defendant bank employed 
the plaintiff notary August, 1925. was paid first 
$150 per month and later higher salary, payments being 
made semi-monthly. May, 1933, the bank went into receiv- 
ership and the notary brought action recover the amount 
the notary fees earned during the eight years his service 
with the bank less the amount paid him the bank during 
that period. had received $17,000 salary and the 
fees for protested paper amounted $45,090.36, his action 
was recover $28,090.36. This did not, however, take into 
consideration the fees for three years for which the records 
could not found. 

stated the opinion that the evidence discloses that 
“when each semi-monthly payment was made plaintiff, 
gave defendant bank written receipt purporting show the 
payment full all moneys due him and purporting 
for consideration.” court held, under the rule stated, 
that the plaintiff could not recover. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §919. 
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The court distinguishes the case Kip People’s Bank 
Trust Co., 110 Law 178, 164 Atl. Rep. which 
“the agreement looked the future.” That is, the agreement 
was not entered into after the fees had been earned. that 
case the plaintiff notary recovered judgment the amount 
sued for fees collected during period 
twenty-two years, but under the statute limitations was 
allowed recover for the six years preceding the commence- 
ment his action only. This decision was published the 
June, 1933, issue the Journal page 457. 


The following quoted from the opinion the Boster 
case: 


The testimony the plaintiff that such total all the records 
for all the time stated was $45,090.36. Plaintiff seeks recover from 
defendant the difference between the sum stated paid him and the 
sum stated paid the bank for account protest fees. 
bases his contention the well known rule law that agree- 
ment public officer accept something different for his pay 
fee than that allowed law void against public policy. 

The evidence further discloses this; that when each semimonthly 
payment was made plaintiff, gave defendant bank written receipt 
purporting show the payment full all moneys due him and 
purporting for consideration; that plaintiff attorney; 
that time until 1933 did plaintiff inform notify the defend- 
ant bank that made any claim any protest fees such; that 
plaintiff occupied room defendant’s building and paid rent; 
was furnished with various necessary equipments enable him 
his work; that defendant paid insurance for him, furnished books, 
paper, ink, pens, etc.; that inland, well foreign checks and notes 
were protested; that the items charges paid the bank include 
amounts excess lawful protest fees; that instructions were 
given plaintiff charges for protesting what should 
protested; and the only instructions received were from his prede- 
cessor the service who was not officer the bank. There are 
other statements record showing other acts plaintiff connec- 
tion with this service. Sufficient have been noted point the con- 
tention made defendant. Such contention that there was 
agreement made pay any amount different than the legal fees 
plaintiff; that each semimonthly payment made defendant was 
made after the fee had been earned and that then plaintiff could 
legally assign the fees and therefore could accept the amount paid 
full satisfaction all indebtedness; that each transaction then 
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engaged amounted accord and satisfaction, and hence plain- 
tiff can recover nothing. Defendant also claims that the recovery 
any amount paid the bank these fees more than six years prior 
June 1933, barred the statute limitation. If, claimed 
plaintiff, the moneys paid are the moneys the plaintiff and 
relation debtor and creditor arose, the statute could not and 
has not run. the view take, the plaintiff must stand fall 
the question whether these moneys paid the bank belong the 
plaintiff and therefore partake the nature trust fund. 
conceded that ample funds all times have been the bank meet 
any liability this account. 

Defendant moves dismiss the complaint for failure establish 
cause action. 

Plaintiff public officer. Pierce Indseth, 106 546, 
Ct. 418, Ed. 254; Opinion Justices, 150 Mass. 
Law, 178, 164 253. The law case reports are replete with cases 
involving agreements accept payment for services fees lieu of, 
different from, those fixed statute for such services fees. 
Questions arising from such agreements repeatedly have been con- 
sidered English and American state courts. There unanimity 
the opinions that such agreements contravene public policy. The 
rule well stated Pitsch Continental and Commercial Bank 
proposition that contract whereby public officer agrees 
accept for his official services something different from that provided 
statute contrary public policy and void seems well 
compensation public official for the performance his official 
duties not matter for traffic trade, for bargaining for 
favoritism. ... Official morality and public policy alike prohibit the 
undermining the public service permitting officers make 
merchandise their official services.” 

See, also, Corpus Juris, vol. 13, Contracts, 360 seq.; Glavey 
Thurman, 111 Ky. 84, 280, Am. St. Rep. 399, and 
numerous citations. 

Kip People’s Bank Trust Company, 110.N. Law 178, 
164 255, decided January, 1933, plaintiff, notary, agreed 
accept salary $75 per month and give defendant all fees. 
The contract looked the future. The court held the agreement 
void, but pointed out that the defendant did not allege estoppel, 
and also said: express opinion the power the officer 
waive remit fee and after shall have been earned. That 
question not before Corn Exchange Bank, 173 
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App. 53, Second National Bank Ferguson, 114 Ky. 516, 
429, Ohio National Bank Hopkins, App. 146, cited 
plaintiff, each involving agreement anticipation the earning 
fees salary. 

The evil sought prevented this declaration act 
being against public policy the bargaining fees salary 
earned. The fact that earned the fact which gives 
rise directed the demoralization public service. Many 
demoralizing possibilities will occur the thinking mind. would 
put premium incompetency and incompetent service; would 
encourage the doing illegal acts gain increased compensation. 
far informed, most the reported cases are cases which 
deal with agreements anticipation the earning salary fee. 
Pitsch Continental and Commercial Bank presents unusual state- 
ment fact, but presents the same reasons for the rule. There the 
consideration for the release was the promise perform future serv- 
ices the basis theretofore existing. The appellant could not insist 
upon its performance and was not bound it. The court held that 
such consideration was effect and void. that case, plaintiff, 
after the performance notarial services, gave release from all 
claims certain date, and there was included such release, and 
stated the consideration therefor, agreement the official 
perform like future services consideration his future employment. 
The repeated statements the opinion show clearly that the decision 
arrived was the question the consideration above stated. One 
quotation demonstrates this. Said the court: sole consideration 
for the release was the illegal contract continue the appellant’s 
employment the same compensation, and that contract was illegal 
toto and void.” Many cases the question employment 
anticipation services might cited. Text-books and distinguished 
writers the law are accord. not necessary quote from 
them cite them. Counsel for defendant not dispute the reason 
authority for the rule, but they assert that has application 
this case. Such counsel say, was said the appellee the 
Pitsch Case: “It [appellee] bases its defense upon the proposition 
that fees salary which have been earned may assigned, the 
officer may waive his claim them estop himself from claiming 
them.” 

The rule law that public officer has the right assign earned 
fees salary equally well settled the rule hereinbefore set 
forth. patent that the reason for the latter rule does not obtain 
case earned fee salary. Defendant claims that the expira- 
tion each semimonthly period, plaintiff for valuable and legal 
consideration, released his right the fees question; and further 
claims that agreement was made any fees earned 
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for the substitution any amount lieu fees. The court will not 
inquire into the adequacy the consideration. The question 
whether there was valid consideration. Defendant incurred all 
expenses incident the services rendered; payment was made irre- 
spective the amount fees earned. Second National Bank 
Ashland Ferguson, 114 Ky. 429, 430, was held that 
payment salary clerk amount excess fees notary was 
good, not contravention public policy, and receipt and retention 
salary estopped recovery. Said the court: had right 
assign the bank anybody else his fees for services already 
rendered.” McGregor McGregor, Mich. 505, 284, 
Am. St. Rep. 492, cited defendant, not point. involved 
application all salary partnership. Fees earned may 
assigned. Greenh. Pub. Pol., rule 293, 349; Mechem, Pub. Off., 
874; American and English Enc. 31. 

The fees notary protesting checks, etc., are fixed the 
Michigan statute (Comp. Laws Mich. 1929, 15486). The statute 
that state (Comp. Laws Mich. 1929, 9401) requires protest 
foreign paper requisite recovery it. Defendant asserts 
that since there was legal obligation protest inland paper, 
agreement lieu fees, these there could not any viola- 
tion public policy. How many foreign how many inland were 
protested has not been shown. does appear that there were such. 
The Michigan statute (Comp. Laws Mich. 1929, 9367) says that 
inland checks may protested and proof the custom Detroit 
banks protest them has been made. But irrespective custom, 
since the defendant did authorize their protest and collected the fees 
thereon and since the plaintiff acted lawfully protesting them, they 
stand here the same status foreign paper far the right 
recovery concerned. 

This important case and final determination will doubtless 
decisive the right many other parties. clear that 
banking institutions have been mindful the law regarding agree- 
ments for notarial services. The cases point this out and point the 
methods which has been sought avoid infringement public 
policy this respect. The defendant had this prohibition mind. 
most important that court should not put such restricture 
its interpretation the law that the reason for the rule may 
lightly cast aside. equal importance that agreements lawfully 
engaged should observed. can little question good 
faith the part the bank, for the silence plaintiff for the 
nearly eight years question shows this. received every payment 
without protest and each payment executed what was intended 
both parties release all claims each date payment. 

The gravamen the illegality these agreements relative fees 
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salary earned lies the very fact that looks the future. 
this case, proof the efficient services performed, there proof 
that plaintiff gave receipts full following the performance the 
services. receipts purport show consideration. view 
the proof these receipts, seems the burden rests upon the 
plaintiff show failure consideration. The illegal consideration 
drawn from the fact, standing alone, that the amounts paid plaintiff 
from time time, when first engaging this work protesting clerk 
and officer, continued the same that theretofore paid him 
another department. The inquiry whether there was any agree- 
ment which purported bind the plaintiff. Could any time 
have quit work and not violated any agreement? 

There certainly was express agreement pay any salary. 
agreement cannot implied here, where would such would 
violation law. other words, cannot presumed that 
defendant agreed pay the salary theretofore paid lieu fees 
earned. 

Defendant urges that the plaintiff his services protesting 
paper was acting not public officer, but the agent and instru- 
ment private company. does not seem that such the 
law nor that the cases, Burke McKay, How. 66, Ed. 181, 
and Nicholls Webb, Wheat. 326, Ed. 628, cited this point 
support that view. 

Defendant, also, urges that the plaintiff has his acts waived 
any claim. this contention based the assumption that there 
was agreement prior the rendering the service, such conten- 
tion would well taken. follows, matter course, that 
plaintiff could assign release the claim, could waive for 
valid consideration. But these services notary were rendered 
pursuant illegal and void agreement, not think that plain- 
tiff could waive. Any other reasoning would force the conclusion 
that the rule was wholly ineffective. every case illegal agree- 
ment, all that would necessary make effect legal would 
obtain waiver. The reason for the rule would entirely 
subverted. The precise question facts like those bar have not 
been adjudicated the courts (federal state) far the re- 
search able counsel has disclosed. 

decision that the motion (to dismiss the complaint) 
granted. base this decision the fact that there proof that 
any agreement with reference the fees question was had prior 
the rendering the services which are the basis for the fee, and 
accord and satisfaction having been arrived and the release for 
consideration having been given after the services were rendered, the 
plaintiff estopped from recovery. 
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Bank Cannot Recover Money Paid Check 
Bearing Forgery Depositor’s Signature 


bank presumed law know the signatures its 
depositors. Consequently, where pays check which the 
signature the depositor forged will not permitted 
recover the money the person whom the money was paid 
presented the check and received the money good faith. 
This well established rule was applied the Supreme Court 
Mississippi the case Railway Express Agency Bank 
Philadelphia, 150 So. Rep. 525. 

this case agent the employ the defendant 
agency turned check purporting signed deposi- 
tor the Bank Philadelphia, Miss., and the agent was 
allowed credit for the amount the check his account with 
the agency. After the check had been collected through 
another bank the drawee discovered that the drawer’s signa- 
ture was forgery and brought this action against the agency 


recover the amount the check. holding that, under 
the rule stated, the bank could not recover, the court said: 


will seen from the pleadings and the statement facts that 
the Express Agency had notice knowledge the forgery; and 
that was innocent any wrong conduct accepting the check 
and giving Therrell credit therefor. 

This case where bank paid check purporting drawn 
one its customers whose signature was bound know. 
least, was grave negligence for the bank pay check without 
knowing the signature its depositor. the duty banks 
said that: bank bound know the signatures those who 
deposit with and draw checks against such deposits; and 
accepts pays, the usual course business, check whereon the 
signature the drawer forgery, will estopped afterward 
deny the genuineness such signature,” citing number authorities. 

There are some exceptions the rule, and the appellee contends 
that not bound its paying the check, because the Railway 
Express Agency took the check payment money due 
Therrell, its agent. not think this contention sound. The 
Express Agency took the check the usual course its business 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §501. 
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and gave Therrell credit therefor. Nothing, far the record 
shows, was done charge the Express Agency with notice that the 
check was forged. was not required know, against the paying 
bank, whether the signature was genuine not. The bank was 
know whether the signature was genuine, and could very 
easily have ascertained this fact comparison with other signatures 
its depositor, Rushing. Therefore, between the Express 
Agency and the appellee bank, the Express Agency appears 
more favorable position. 

The rule law that here comes into play that, between two 
innocent persons, the one who the best position protect itself 
should suffer the loss. 1091, was said that: 
“The rule that between equally innocent persons the drawee 
who pays money check draft, the signature which forged, 
cannot recover the money from the one who received it. This rule 
absolutely necessary the circulation drafts and checks, and 
based upon the presumed negligence the drawee failing meet 
its obligation know the signature its correspondent. Conditions 
would intolerable the retiring commercial paper through its 
payment the drawee did not close the transaction, but was 
possible indefinite time the future reopen the matter, and 
recover the money, the paper proved have been forged. one 
would dare handle it, and would pass out use regardless its 
convenience necessity part the life business. There 
nothing inequitable such rule. the paper comes the drawee 
the regular course business, and he, having the opportunity 
asserting its character, pronounces valid and pays it, not only 
question payment under mistake, but payment neglect the 
duty which the commercial law places upon him, and the result his 
negligence must rest upon him. The cases which hold that both 
parties are equally innocent the drawee cannot recover money ‘paid 
forged draft are follows”: (Citing authorities). 

The case Price Neal (1762) 354, Eng. Reprint, 
871, 390, Eng. Reprint, 221, and the great weight 
authorities this country, have announced this principle. 

States the drawee forged draft cannot recover for money 
paid out under mistake fact the sum paid such draft 
innocent collecting bank, even though the signature the 
indorser well that the drawer was forged.” 

Bank checks are very largely used currency the business 
this country, and there should some point which the question 
the genuineness the signature should finally settled, that 
confidence may reposed this medium exchange. When check 
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presented bank for payment, that bank charged with the 
duty knowing, ascertaining, the genuineness the signature 
its depositor. better position know than any other 
person, except the person who forged the instrument, where forged, 
one who had actual knowledge such forgery, or, least, such 
clear and convincing circumstances would impute knowledge that 
the signature was forged. 

Where person accepts check the ordinary course busi- 
ness, good faith, the bank which was drawn having cashed it, 
the bank should not allowed recover the money paid. hold 
that could would unsettle the confidence reposed commercial 
paper, and would, great extent, unsettle business transactions, 
and this result should avoided can reasonably done. 

think the Railway Express Agency was innocent any 
edge the forgery, and that gave credit its agent this check 
consideration sufficient value support contract. Section 
2681, Code 1930, reads follows: any consideration 
sufficient support simple contract.” And section 2682 reads: 
“Where value has any time been given for the instrument, the 
holder deemed holder for value respect all parties who 
become such prior that time.” 

not deem necessary into any elaborate review 
the authorities. They are collected the briefs, and would 
some task harmonize them all with true principles. fact, they 
are confusing; but, when get down the fundamental principles 
involved this case, they are not, believe, very difficult, and the 
authorities cited, think, are sufficient show the soundness our 
conclusion. The judgment the court below will therefore re- 
versed, and the cause dismissed the Railway Express Agency. 
The said Therrell not having appeared the suit, and the 
record showing service summons, the suit, him, not 
affected this opinion. 


some the decisions there has been established 
exception this rule the effect that recovery will 
allowed case this kind provided that allowing such 
recovery will place the holder the check worse position 
than would have been had the forgery been discovered 
and the check rejected upon presentment. dissenting 
opinion based this exception was said: 


The general rule that when the bank which the drawee 
forged check pays the same bona fide holder for value, the 
bank cannot afterwards recover the payment. The rule does not, 
shown the statement thereof, include the payment check 


194 THE BANKING LAW JOURNAL 


the forger himself, nor the payment one who knows when 
presents that forgery, nor the payment one who has such 
knowledge put him notice upon inquiry that the check 
forgery. the rule first above stated there exception, 
founded upon the general principle which everywhere growing 
favor among the courts, and its application being extended day 
day order the better conform our law the dictates 
simple and natural justice, which principle that money paid 
mistake may recovered back; and the exception founded that 
principle that the bank may recover the money paid demand 
made with reasonable promptness and the payee the check has not 
substantially changed his position, and would worse condition 
the mistake were corrected than the bank had refused payment 
the time presentment. And the courts which refuse recognize 
the exception just mentioned, concede that doing they must and 
make exception the rule which permits the recovery money 
paid under mistake fact, but justify it, does the majority 
the case here before us, the ground commercial necessity. 

The cases which support the exception that the bank may recover 
the money back demand made with reasonable promptness and 
the payee the check has not substantially changed his position, and 
would worse condition the mistake were corrected than 
the bank had refused payment the time presentment, are, give 
partial list: Ellis Ohio Life Ins. Trust Co., Ohio St. 628, 
Am. Dec. 610; Iron City Nat. Bank Peyton, Tex. Civ. App. 
184, 223; Canadian Bank Bingham, Wash. 484, 
Bank Salem, 151 Mass. 280, 44, Am. St. Rep. 450; 
First Nat. Bank Ricker, Am. Rep. 104; First Nat. 
Bank State Bank, Neb. 769, 289, Am. St. Rep. 
294; Jones Miners Merchants Bank, 144 Mo. App. 428, 128 
829; First Nat. Bank Bank Wyndmere, 299, 108 
546, 49, 125 Am. St. Rep. 588; American 
Exp. Co. State Nat. Bank, Okl. 824, 113 711, 
(N. S.) 188, the latter cases containing elaborate discussion and 
the opinion many courts that drawee check who 
deceived forgery drawer’s signature, may recover the pay- 
ment back, unless his mistake has placed innocent holder the 
paper worse position than would have been the discovery 
the forgery had been made presentation. Forgeries often deceive 
the eye the most cautious experts; and when bank has been 
deceived, harsh rule which compels suffer although one 
has suffered its being deceived.” And all the modern texts 
banking agree with the decisions which hold that view. 
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Thus the stated exception supported, not only the most 
obvious considerations morality and natural justice, but 
array decisions and texts. Not recognize and apply would 
permit holder who has just cashed forged check, and who 
still remains the bank lobby with the money his pocket, say 
the bank, which five minutes thereafter has discovered the forgery 
and has requested the return the money, that has the bank’s 
money his pocket but will keep because the bank made mistake 
and ought not have paid him. 

ruling this court which would sanction such result 
that just stated, and the holding the majority here does, must 
dissent. recognize, course, the necessity practicable general 
rules and that sometimes such rules must result hardship and 
injustice particular cases. This was expressly recognized the 
opinion written Divelbiss Burns, 161 Miss. 730, 138 
So. 346, negotiable instruments case. But inasmuch ideal 
society that wherein its laws conform pure justice and enlight- 
ened morality, our laws their progression and advancement should 
made approach, wherever possible, and conform, nearly 
practicably possible, that idea. compelling commercial 
necessity the proposition that man shall take and keep his neigh- 
bor’s money paid mistake, and for which has given nothing, and 
forged check nothing, even banking transaction and that 
neighbor bank, when correct the mistake will leave the person 
who received the money worse position substantially than the 
payment had been originally refused; and there being such neces- 
sity the morality and justice the situation ought not displaced 
and subverted conserve and preserve ancient and arbitrary rule. 


Stockholder Liable Note Given for Stock 


One who gives promissory note payment for shares 
stock bank, the process reorganization, will not 
permitted, upon the failure the bank eleven months 
later, escape the payment the note the ground that 
was induced purchase the stock misrepresentation. 
Peyton, Commissioner Banks, Soenen, Supreme Court 
Minnesota, 250 Rep. 359. 

The action was brought the Commissioner Banks 
after the failure the bank enforce note which the 


For similar decisions see Banking Law (Fourth 
Edition) 
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defendant had given payment for five shares the bank’s 
stock. The defense was that had been represented the 
defendant those putting through the reorganization that 
new stock being issued would sold for cash and that 
per cent. the depositors would consent per cent. 
reduction their deposits. holding that the defense was 
not valid, the court said: 


The question whether, matter law, the defendant 
precluded estopped from asserting the alleged defenses the 
note, the decisive question presented. 

The law that question well settled this state. stated 
Rathbun Goldman, 164 Minn. 507, 205 436, 437: “After 
the corporation has become insolvent and been 
appointed, the rights creditors would affected the defendant 
were permitted assert the fraud the corporation bar 
the proceeding enforce his liability stockholder, and the cases 
cited hold that escape liability the defendant must have exercised 
high degree diligence ascertain the facts and rescind the 
subscription for the stock, the contract for the sale thereof, 
before the rights creditors have intervened.” further held 
that the same rule applies action the receiver, the commis- 
sioner banks, recover the purchase price the stock. 

Bartlett Stephens, 137 Minn. 213, 163 288, 289, 
stated: “It may too broad statement say that one, 
who has been induced fraud acquire stock corporation, 
can, case, relieved from liability proceedings taken after 
the the concern. The bankruptcy might follow 
closely the heels the fraud that amount diligence could 
have relieved him before came. But there can relief from 
liability any such case, only when there laches 
estoppel.” 

Chippewa County State Bank Kief, 179 Minn. 284, 229 
130, 131, held: the bank became insolvent and was 
taken over the commissioner banks for liquidation, even 
attempted prior rescission insufficient defense recovery 
note given for stock, cause action recover money 
paid for stock, unless prompt legal action has been taken obtain 
rescission, unless the failure the bank follows closely after 
the stock purchase that there has not been reasonable opportunity 
discover the fraud and seek rescission.” 

need not here repeat the long line authorities cited that 
case. cite, addition thereto, Scott Deweese, 181 202, 
Ct. 585, Ed. 822. 
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Defendant claims that was fraudulently represented him 
that all stock had been should sold for cash and that per 
cent. the depositors should agree per cent. reduction 
their deposit claims. But purchased and received his own stock, 
not for cash, but giving the bank his promissory note for the 
price. knew then and all times thereafter that not all the 
stock had been sold for cash. With that knowledge, permitted 
the bank take and hold his note part its assets for the pay- 
ment its liability depositors and creditors. When the first 
six months’ note became due, paid the interest thereon and gave 
renewal note. Knowing that the claimed representation the 
sale all stock for cash was not true, was put inquiry and 
had sufficient notice that the alleged representations and promises 
were not true and was required take prompt legal steps rescind. 
was present the meeting when the reorganization plan was 
explained and adopted and subsequent meeting the new 
stockholders, and had fair opportunity ascertain and know what 
was being done. Here, Chippewa County State Bank Kief, 
supra, there evidence claim that the defendant took any 
legal steps rescind his purchase the stock until his answer was 
interposed this action. And see Barnes Nelson, 179 Minn. 259, 
228 917. Defendant did testify that made some inquiries 
the bank after the first note was given, and the time gave 
his renewal note, whether the representations regarding the 
sale stock for cash and reduction per cent. deposits had 
been complied with, and that was informed the conditions had 
been complied with. The high degree care and diligence required 
not shown this case. 


Offense Employee National Bank Subject 
Exclusive Jurisdiction Federal Courts 


The offense embezzling the funds national bank 
State bank member the Federal reserve system, 
officer employee the bank, cannot prosecuted 
the State courts. offense this kind subject the 
exclusive jurisdiction the Federal courts. Martin State, 
Court Criminal Appeals Texas, Rep. (2d) 999. 

The defendant this case was charged Texas court 
with the offense embezzling the funds national bank, 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §824. 
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which was employed assistant cashier. The defendant 
urged his plea the jurisdiction the court, contending 
that the offense, any, was within the exclusive jurisdiction 
the courts the United States under the Federal 
This plea was overruled the court. 

appeal, the lower court was reversed. The reasoning 
the appellate court set forth the following paragraphs 
quoted from the court’s opinion: 


Section 371, tit. 28. United States Code (28 USCA 371), 
provides: “The jurisdiction vested the courts the United States 
the cases and proceedings hereinafter mentioned, shall exclusive 
the courts the several States all crimes and offenses cogniz- 
able under the authority the United States.” 

Section 592, tit. 12, United States Code (12 USCA 592), 
provides part that: “Any officer, director, agent employee 
any Federal reserve bank, any member bank, defined 
sections 221 225 this title, who embezzles, abstracts, wilfully 
misapplies any the moneys, funds, credits such Federal 
demeanor, and upon conviction thereof any district court the 
United States shall fined not more than $5,000 shall 
imprisoned for not more than five years, both, the discretion 
the court.” 

The above section clearly covers the offense that charged 
the first count this indictment and under which the appellant was 
convicted. The proof the state and all the uncontradicted 
evidence this case that the appellant, Martin, was officer 
member bank the Federal Reserve System and that embezzled 
the funds said bank. 

have found cases Texas passing upon the jurisdiction 
the state courts try this offense. stated Corpus 
Juris 161, paragraph 190, that federal courts 
jurisdiction try the crime embezzlement the funds 
national bank its officer. Corpus Juris 803, paragraph 705, 
stated that the jurisdiction the offenses specified the 
National Banking Act confined the federal courts and the 
state courts have jurisdiction, and cites support said rule 
Eno (C.C.) 669; United States Buskey (C.C.) 
99; State Tuller, Conn. 280; Commonwealth Felton, 
101 Mass. 204; People Fonda, Mich. 401, 26; Com- 
monwealth Ketner, Pa. 372, Am. Rep. 692. 

the case People Fonda, supra, was held the Supreme 
Court Michigan that the state courts had jurisdiction the 


TH of 4 


THE BANKING LAW JOURNAL 199 


crime embezzlement larceny clerk national bank for 
the reason that such offense was covered the Revised Statutes 
the United States, and the jurisdiction over conferred upon the 
courts the United States section 711 (now section 371) the 
Statutes. 

Commonwealth Felton, supra, the Supreme Court Massa- 
chusetts held that person charged with being accessory 
embezzlement officer national bank could not convicted 
because the provision the National Banking Act covered the 
crime imputed the principal offender, and the courts the 
United States are vested with the exclusive cognizance that crime. 

the case United States Buskey, supra, was held that 
the United States circuit court had exclusive jurisdiction the 
prosecution officer national bank for embezzling funds 
such bank under the Revised Statutes the United States declaring 
that officer national bank who embezzles its funds shall 
punished imprisonment under the judiciary act declaring that the 
jurisdiction the circuit courts the United States would 
exclusive the trial all crimes offenses against the laws the 
United States except where otherwise provided. 

The case Eno, supra, was case habeas corpus pro- 
ceedings John Eno detained the warden the city prison 
New York under indictment state court for making false 
entries the books bank. was discharged from custody 
the circuit court New York upon the grounds that the offense 
making false entries the books national bank was offense 
punishable under the Revised Statutes the United States, and was 
not crime which the state courts had concurrent jurisdiction, 
but was exclusively cognizable the federal courts. the opinion 
the circuit court, the holdings the cases People Fonda, 
supra, and Commonwealth Felton, supra, were cited with approval. 
This case was taken the Supreme Court the United States and 
the Supreme Court majority opinion held that would not 
grant the writ upon the ground that they would only consider the 
claim the accused immunity from prosecution the state court 
for the offense charged against him when had been passed upon 
the highest court New York which could determined, and 
that the final judgment that court adverse him could 
then invoke the jurisdiction the Supreme Court the United 
States, which holding Justice Field dissented upon the ground 
that the circuit court was cognizable under the authorities the 
United States, the several offenses for which the defendant was 
indicted and the jurisdiction vested the United States 
was exclusive all jurisdictions the offenses the state courts 
and would therefore subserve useful purpose proceed with 
the case the state court and thus ascertain what the court might 
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have done would have done had possessed jurdisdiction. This 
dissenting opinion Justice Field was concurred Justice 

The indictment this case was brought under and virtue 
the general statute denouncing embezzlement, which article 1534, 
Texas Penal Code, 1925. This article provides part follows: 
“If any officer, agent, clerk, employee, attorney law fact, 
any incorporated company institution, any clerk, agent, 
attorney law fact, servant employee any private person, 
copartnership join stock association, any consignee bailee 
money property, shall embezzle, fraudulently misapply 
convert his own use, without the consent his principal 
employer, any money property such principal employer 
which may have come into his possession under his care 
virtue such office, agency employment, shall punished the 
same manner had committed theft such money 
property.” 

When this act was originally passed 1858, there were 
national banks any laws authorize their creation. 1909, the 
Legislature passed act (Acts 1909, 427, 41) which now 
article 544 our Penal Code (Vernon’s Ann. art. 544), which 
article follows: “Every president, cashier, director, teller, clerk, 
agent any State bank bank and trust company incorporated 
under the laws Texas, who embezzles, fraudulently abstracts 
wilfully misapplies any the moneys, funds credits such bank 
bank and trust company, shall confined the penitentiary not 
less than five nor more than ten years.” 

will seen that said article 544 our Penal Code that the 
Legislature made separate and distinct offense for every presi- 
dent, cashier, director, teller, clerk, agent any state bank 
bank and trust companies incorporated under the laws Texas 
embezzle misapply any the funds said banks. When this act 
was passed, Congress had already defined and punished the offense 
embezzlement officers national banks. This article has 
application national banks and must presume that passing 
such act and making refer only banks trust companies 
incorporated under laws Texas that the Legislature realized 
that under section 711, Revised Statutes the United States (28 
USCA 371), that the jurisdictions punish any officer, director, 
agent, employee any national bank Federal Reserve Bank 
any member bank for the embezzlement any the funds 
said bank was vested the courts the United States exclusive 
the courts the several states. 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


LIABILITY BANK CASHING CHECKS 
FORGED INDORSEMENTS 


Fidelity Deposit Company Maryland Fort Worth National Bank, 
Commission Appeals Texas, Section Rep. (2d) 276 


drawee bank, which cashes check forgery the payee’s 
indorsement, will not liable the payee the check. This 
because, under the Negotiable Instruments Law, cheek does not 
operate assignment favor the payee. That the payee 
check has right the fund against which the check drawn 
which enforce against the drawee bank unless the bank cer- 
tifies accepts the check. drawee bank, for any reason, refuses 
pay check the holder’s only recourse against the drawer. 
cannot sue the bank. 

But, bank check drawn some other bank and the 
indorsement the payee forgery, the cashing bank will liable 
the payee the check. This rule based the theory that the 
purchase check forged indorsement confers title and, 
contemplation law, does not bring about transfer the 
check. When the bank collects the check from the drawee 
bank acquires title the proceeds but holds them for the 
owner the check. 

The payee the checks this was the Toledo Com- 
pany. its account the defendant bank, which the 
checks question were cashed. The indorsements were forged and 
the person the employ the Scale Company. 
The employee was bonded the plaintiff Fidelity Deposit Com- 
pany surety. The surety made good the Scale Company’s loss 
the extent the amount named the bond, $1,000, took assign- 
ment the company’s claim against the bank and brought this 
action under the assignment. 

This decision reverses the Court Civil Appeals the checks 
drawn banks other than the defendant. The lower court held 
that there was liability either class checks. The decision 
the lower court was published the October, 1932, issue the 
Journal page 844. 


Suit the Fidelity Deposit Company Maryland against the 
Fort Worth National Bank. Judgment for plaintiff was reversed and 
rendered for defendant the Court Civil Appeals [48 
694], and plaintiff brings error. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§526, 528. 
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Judgments the Court Civil Appeals and district court reversed, 
and judgment rendered. 

Albert Hall, Dallas, for plaintiff error. 

Bryan, Stone, Wade Agerton and Brandon Stone, all Fort 
Worth, for defendant error. 


CRITZ, facts this case are undisputed; only law ques- 
tions being presented. 

Phillip Wade was employee the Toledo Company. 
Wade came into possession certain checks belonging and payable 
the scale company. had authority indorse such checks, 
anything with them except send them the scale company, and the 
scale company had never done anything lead any one believe 
the contrary. Some these checks were drawn Fort Worth National 
Bank, and some other banks. Wade took all such checks the Fort 
Worth National Bank, and after indorsing them, ‘‘Todelo Scale Com- 
pany, Fort Worth, per Phillip Wade, delivered them 
bank. The Fort Worth National Bank took such checks, its transac- 
tions with Wade, and paid him the proceeds thereof. the checks 
drawn it, the bank charged the respective accounts the makers 
with the amounts thereof and returned the checks the makers. 
the checks drawn other banks, the Worth National Bank 
lected the amounts thereof from such other banks, and surrendered the 
checks such drawee banks, who, turn, charged the respective mak- 
ers with the amounts thereof, and surrendered such checks the mak- 
ers. appears that the aggregate amount the checks drawn the 
Fort Worth National Bank was $475.25. The aggregate amount the 
checks drawn other banks was $616.23. Wade absconded, and never 
the company for the proceeds such checks. 

further appears that the Fidelity Deposit Company Mary- 
land had bond favor the Toledo whereby 
agreed pay the scale company the extent $1,000 any loss 
sustained account the wrongful acts Wade. The Fidelity 
Deposit Company Maryland paid the scale company $1,000, the 
amount the bond. such payment, the Toledo 
Seale Company transferred and assigned the Fidelity Deposit 
Company Maryland all its rights against all the banks involved. 

shall hereafter refer the Fort Worth National Bank the 
Fort Worth Bank, the Fidelity Deposit Company Maryland 
the Fidelity Company, and the other banks that term. 

The Fidelity Company, after the transactions above detailed, filed 
suit the district court Tarrant county, Tex., against the Fort 
Worth Bank recover the total amount the checks involved, with 
per cent. interest from June 30, 1927. This was the date the Fidelity 
Company took its assignment from the Toledo Company, and paid 
the $1,000. The basis the suit was the facts above alleged. 
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The case was tried the district court without jury, and resulted 
for the Fidelity Company all the checks. ap- 
peal the Fort Worth Bank the Court Civil Appeals Fort 
Worth, this judgment was reversed, and judgment rendered for the 
bank all the checks. (2d) 694. The Fidelity Company 
brings error. 

reading the opinion the Court Civil Appeals demonstrates 
that treated the two classes checks the same, and held that the 
Fidelity Company could not recover from the Fort Worth Bank because 
its assignor, the Toledo Company, the payee the checks, had cause 
action against such bank. 

already shown, this suit involves two checks, which are: 


(a) checks drawn directly the Fort Worth Bank, and 
cashed forged indorsements. 

(b) The checks drawn other banks but cashed the Fort 
Worth Bank forged indorsements, and then the Fort 
Worth Bank from the other banks. 


shall proceed decide the liability the Fort Worth Bank, 
treating each class checks separately. shall first discuss the case 
applied the checks drawn directly the Fort Worth Bank. 

Before the enactment the Uniform Negotiable Instrument Act 
many the states, the authorities sharply conflicted the question 
the liability drawee bank the payee legal owner check 
paid upon forged fraudulent indorsement. Some authorities sus- 
tained the recovery, while others denied it. 

The leading authority sustaining such recovery was the opinion 
Justice Lurton, while member the Supreme Court Tennessee, 
93, Am. St. Rep. 900. The leading authority denying such recovery 
was the case First National Bank Whitman, the Supreme Court 
the United States, 348, Ed. 229. this connection 
appears that prior the adoption the Negotiable Instrument Act 
this state one our Courts Civil Appeals held accordance 
with the United States rule, denying such recovery. House Kountze, 
Tex. Civ. App. 402, 561. not find that our Supreme 
Court has committed itself the question, either before since the 
enactment the Negotiable Instruments Act (Rev. St. 1925, arts. 
5932-5948). 

reading the opinion First National Bank Whitman, supra, 
demonstrates that denied recovery because the check did not operate 
assignment the fund the drawee the absence acceptance 
thereof the bank, and because contractual relation existed between 
the drawee bank and the drawee owner the check. reading the 
opinion Pickle Muse, supra, discloses that Justice Lurton recog- 
nized the rule that the action could not maintained against the bank 


204 THE BANKING LAW JOURNAL 


unless the check. this connection says: ‘‘We agree 
that the holder check, for want privity, cannot recover upon the 
check against the bank, unless can show Judge 
Lurton then proceeds base his conclusion that the suit can main- 
tained the theory that the bank, cashing the check, even upon 
forged instrument, accepted it. 

Since the opinions the cases above discussed were delivered, many 
the states, including Texas, have enacted what generally known 
the Uniform Negotiable Instruments Act. those jurisdictions which 
have enacted such law, the great weight authority based the law 
itself, the effect that the action here under discussion will not lie. 
Michie Banks and Banking, vol. Also see authorities cited 
under note 76, pp. 521, 522 and 523, same authority. This rule based 
the plain the act itself. These provisions are: Article 
5947, 185 and 189; article 5941, 132; article 5948, part section 
191. These statutes read follows: 

Article 5947: 


demand. Except herein otherwise provided, the provisions this 
act applicable bill exchange payable demand apply 

189. check itself does not operate assignment 
any part the funds the credit the drawer with the bank, and 
the bank not liable the holder, unless and until 
certifies the check.’’ 


Article 5941: 


132. The acceptance bill the signification the 
drawee his assent the order the drawer. The acceptance must 
writing and signed the drawee. must not express that the 
drawee will perform his promise any other means than the payment 


Article 5948: 


191. this Act, unless the context otherwise requires: 


After the enactment the Negotiable Instruments Act this state, 
the very question here involved reached the Court Civil Appeals 
Amarillo Lone Star Trucking Co. National Bank Com- 
merce, 240 1000, and the late Judge Boyce speaking for that court 
exhaustively reviewed the opinions Pickle Muse, supra, and First 
National Bank Whitman, supra, and demonstrated that under both 
opinions there could action against the drawee bank the drawee 
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owner check unless and until the bank accepted the check. Judge 
then demonstrates that under the one authority the check was 
held have been accepted, while under the other the contrary was held. 

our opinion the statutes above quoted leave room for 
struction the question under here. Under section 185 
bill exchange. Under section 189, art. 5947, check 
itself does not operate assignment the fund the the 
drawer with the bank, and the bank not liable the holder 
and until accepts certifies the check.’’ Under section 132, accept- 
ance check the significance the drawee bank its assent 
the order the drawer, and this ‘‘must writing and 
signed the drawee.’’ Under section 191, art. 5948, 
means acceptance completed delivery notification. 

When come consider the case bar, far the checks 
drawn the Fort Worth Bank are concerned, find that under the 
plain terms the statutes above quoted, these checks are bills ex- 
change; they not operate assign the several funds the 
and they were never accepted the bank the manner and way pre- 
seribed the statute. follows that the Toledo Seale Company could 
not have maintained action such checks against the Fort Worth 
Bank. course could not so, its assignee, the Fidelity Com- 
pany, could not so. this connection think the very terms 
the statutes have operated give direct legislative sanction the rule 
announced the United States Supreme Court First Nat. Bank 
Whitman, supra. Tex. Jur. 309, 161; First National Bank 
Winnsboro First National Bank Quitman (Tex. Com. App.) 299 
856; Biglow Bills, Notes and Checks Ed.) 144, 208; 
Brannan’s Negotiable Instruments Law (4th Ed.) 907; Harvard Law 
Review, vol. 38, 877 seq. 

are aware that the above holding seeming conflict with the 
holdings the Court Civil Appeals San Antonio the cases 
City National Bank Trust Co. Pyramid Asbestos Roofing Co., 
(2d) 1101, and Pet. Corp. Guaranty Bond State Bank, 
(2d) 520; but our opinion the conflict should resolved 
favor the holding the Court Civil Appeals the bar, 
and the holding the Court Civil Appeals the Lone Star Truck- 
ing Case, supra. fact, think the statutes above quoted admit 
other conclusion. 

now come decide the liability the Fort Worth Bank the 
checks drawn other banks, but cashed the Fort Worth Bank 
Wade’s forged indorsements. our opinion this part the case pre- 
sents different question from the part the case based the checks 
drawn directly the Fort Worth Bank. 

Though there some authority the contrary, the great weight 
the side which holds that bank which accepts check 
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another bank forged indorsement acquires title thereto, and holds 
the proceeds thereof, when collected from the drawee bank, for the right- 
ful owner, who may recover from the collecting bank for money had 
and received, even though such bank has fully paid over and accounted 
for the same the forger without knowledge suspicion the forgery. 
Michie Banks and Banking, pp. 522, 523, and 524. See, also, anno- 
tations under note 79, 524, same authority. course, the right 
the payee rightful owner recover this class checks from the 
collecting bank conditioned the absence any fault laches 
his part, and the absence ratification the forged unauthor- 
ized indorsement him. such questions are involved this case. 
The Fort Worth Bank earnestly contends that the cause action 
here asserted the Fidelity Company barred the two-year statute 
limitation (Rev. St. 1925, art. 5526). overrule such contention. 
appears from the record that the original petition was filed the 
district court within two years after the commission the wrongful 
acts here complained of. Later and more than two years after such acts, 
the Fidelity Company filed amended petition. The amended peti- 
tion does not attempt change the cause action set new 
action, but merely amplifies the same, and goes more into de- 
tail. think that the law settled that amended petition which 
merely changes the form the action amplifies the same will not 
open the case the bar the statute limitations, the cause 
action not changed. Cotter Parks, Tex. 539, 307; 
recommend that the judgments the Court Civil Appeals 
and district court both reversed and set aside, and judgment here 
rendered follows: 


(a) That the Fort Worth National Bank take judgment decreeing 
that the Fidelity Deposit Company Maryland take nothing 
that part its suit based the checks drawn directly such bank. 

(b) That the Fidelity Deposit Company Maryland have judg- 
ment against the Fort Worth National Bank for the amount the 
checks drawn other banks, and cashed the Fort Worth National 
Bank, with interest per cent. from June 30, 1927, this date, and 
that said judgment bear interest from date until paid the rate 
per cent. per annum. 

That the Fort Worth National Bank pay all costs the dis- 
trict court, and the Supreme Court, and the Fidelity Deposit Com- 
pany Maryland pay all costs the Court Civil Appeals. 


CURETON, J.—Judgment the district court and Court 
Civil Appeals are both reversed, and judgment here rendered 
recommended the Commission Appeals. 
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HOLDER BANK DRAFT NOT ENTITLED 
PREFERENCE FAILURE BANK 


Great Atlantic Pacific Tea Company Hood, Commissioner Banks, 
Supreme Court North Carolina, 171 Rep. 344 


The holder draft, drawn one bank another and issued 
for cash, not preferred creditor upon the failure the bank 
drawing the draft. 

This decision with the weight authority. some 
states, however, the holder such draft made preferred 
ereditor statute. 


Action the Great Atlantic Pacific Tea Company against Gurney 
Hood, Commissioner Banks, liquidating agent the Bank 
Beaufort. From judgment overruling demurrer the complaint, 
defendant appeals. 

Reversed. 

Defendant assigned errors, and appealed the Supreme 
Court. 

Julius Dunean, Beaufort, for appellant. 

Guthrie, Charlotte, and Warren Warren, New Bern, 
for appellee. 


CLARKSON, J.—The question involved set forth 
the 4th paragraph the complaint, follows: ‘‘That Saturday, 
September 12, 1931, the plaintiff (through its local manager) Beau- 
fort, North Carolina, purchased over the counter from the Bank 
Beaufort check the Hanover Bank New York the sum 
$330.00 and Monday, September 14, 1931, purchased similar 
the sum $254.58, and that each the cash was 
paid the Bank Beaufort for said checks. That the Bank Beau- 
fort closed its doors Tuesday, September 15, 1931, and the two checks 
aforesaid the Hanover Bank New York were turned down said 
Bank.’’ the distribution the assets the insolvent bank, this 
preference? think not. 

The statutory order preference distribution the assets 
insolvent bank follows: ‘‘The following shall the order and 
preference the distribution the assets any bank liquidated here- 
under: (1) Taxes and fees due the commissioner banks for examina- 
tion other services; (2) wages and salaries due officers and employees 
the bank, for period not more than four months; (3) expenses 
(4) certified checks and checks the hands 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §152. 
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third party holder for value and amounts due collections made 
and unremitted for for which final actual payment has not been made 
the bank; (5) amounts due other than stockholders.’’ 
Code 1931 (Michie), section 218 part subd. (14). 

will observed that the complaint does not allege that the eheck 
contemplated the statute. 

The transaction that debtor and were otherwise 
every transaction involving the relationship debtor and creditor, 
near bank’s going into liquidation account insolvency, 
would claimed preference—thus destroying the well-reeognized 
maxim that Equality equity.’’ 

Citing wealth authorities (where there statute), the prin- 
ciple thus stated Standard Oil Co. Veigel, 174 Minn. 500, 219 
pp. 863, 864: ‘‘It well settled that the purchase bank draft, 
check certified check creates the relation debtor and 
between the bank and the purchaser, and that the purchaser 
not entitled preference over other general creditors the bank 
from which was 

The matter exhaustively discussed Harrison, Receiver, 
Wright, 100 Ind. 516, Am. Rep. 805; the headnote follows: 
properly filled out with the date, amount, the names drawer 
and payee, the following banker’s check: ‘Indianapolis, 


Ind., 1883. No. Pay the order 
dollars. Cashier. the United States National Bank, New 


York.’ Such check, drawn upon the drawer’s banker, without words 
transfer, and drawn upon particular designated fund, does not, 
itself, either between the drawer and drawee, drawer and payee 
holder the check, operate appropriation equitable assign- 
ment fund the hands the drawee. Nor does operate 
assignment part the drawer’s chose action against the 
and hence the holder such check not entitled preference 
against the depositors and general insolvent drawer.”’ 
pages 543, 544 100 Ind., said: ‘‘Some the checks were pur- 
chased with cash persons who were not depositors with the bank; 
others depositors giving their checks. The court below held that the 
checks purchased with should, for that reason, paid full, and 
that the other checks should share pro rata with the other debts. 
can see substantial reason for such preference. the depositors 
had withdrawn the amount from the bank, and with this purchased the 
checks, might well said that they purchased them with cash. 
Whether the checks were paid for cash the checks, the bank 
each received the amount them. There nothing 
the create superior equity favor the check-holders 
against the depositors and other fraud charged 
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shown whereby the payees were induced part with their money for 
the checks. They were purchased the usual course business. The 
assets the bank will not pay its debts full. The depositors de- 
posited their money, relying upon the the bank, that the 
amounts would repaid them when for. The payees pur- 
chased the checks, relying upon the the bank, that the amounts 
paid for them would refunded if, for any cause, the checks should 
not paid the drawees. case where equality among the 
equity.’’ Williams Hood, Com’r, 204 140, 167 
West Haven Bk. Tr. Co., 11€ 609, 895. 

There seems conflict law the different jurisdictions 
the question involved this action, believe the majority opinion 
conformity with the view take. 

For the reasons given, the judgment the court below reversed. 


GARNISHMENT PROCEEDINGS AGAINST 
BANK 


Posselius First National Bank-Detroit, Supreme Court Michigan, 
251 Rep. 429 


The Federal statute (12 Code §91) which provides that 
attachment, injunction execution shall issued against such 
association (national bank) its property before final judgment 
any suit’’ any state court, includes garnishment proceed- 
ings. The word used the statute includes 
garnishment since garnishment species attachment. 


Action assumpsit Edward Posselius and another, executors 
the estate Alphonse Posselius, deceased, against the First Na- 
tional Bank-Detroit, which plaintiffs garnisheed the Ernst Kern 
Company. From order and judgment quashing the writ garnish- 
ment, plaintiffs appeal. Affirmed. 

Fred Sims, Detroit (McLeod, Fixel, Abbott Fixel and Harry 
Deyo, all Detroit, counsel), for appellants. 

Stevenson, Butzel, Eaman Long, Detroit (Robert Marx, 
Ohio, and Rockwell Gust, Detroit, counsel), for 
appellee First Nat. Bank-Detroit. 


NORTH, J.—In assumpsit suit against the principal defendant 
and before judgment therein, plaintiffs garnisheed the Ernst Kern Com- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §846. 
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pany. the principal defendant and the garnishee defendant 
moved quash the writ garnishment the ground that the suit 
was against national bank and garnishment proceeding could not 
instituted prior judgment. asserting, defendants rely sec- 
tion title the Code Annotated (section 5242, Revised 
Statutes) which part reads: attachment, injunction 
execution, shall issued against such association its property before 
final judgment any suit, action, proceeding, any State, county 
municipal 

The motions quash were granted. Leave having been obtained, 
plaintiffs have appealed. 

Reference not expressly gar ‘nishment proceedings the 
not mentioned, rot within the statutory prohibition. 
the other hand appellees assert, and the circuit judge held, that garnish- 
ment form attachment and should held within the pur- 
pose and spirit the quoted statutory provision. 

Obviously, the purpose the quoted congressional act prohibit 
the seizing impounding assets national banks mesne process 
before final judgment. seeks prevent impairment bank’s 
ability function normally. knowledge that large 
portion the assets any bank consists debts due the bank. Doubt- 
less such assets usually exceed the value bank’s tangible assets 
which would subject attachment. Hence the purpose the quoted 
act would not accomplished should the word ‘‘attachment’’ used 
therein strictly and narrowly construed exclude our writ 
garnishment. 

thing which within the spirit statute within 
the statute, although not within the letter; and thing within the letter 
not within the statute, unless within the Common Council 


171. 

The intention the Legislature, when discovered, must 
prev ail, any existing rule construction the eontrary notw ithstand- 
Michigan Central Co. State, 148 Mich. 151, 111 
735, 737. 

the primary object all interpretation construction 
statutes, is, ascertain the real intention the legislature; and 
artificial rules interpretation can any value, which 
not contribute this end.’’ People rel. Whipple Judge 
Saginaw Court, Mich. 342, 344. See, also, Von Hoene 
Barber, 215 Mich. 538, 184 526. 


While there are our state well-defined between garnish- 
ment and attachment, still each impounds assets the defendant, which 
assets general are held subject the further order and judgment 
the court after final adjudication the principal case. our former 
decisions has been said: ‘‘The process garnishment the nature 
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Becker Coal Co., 263 Mich. 617, 249 

unnecessary cite numerous like decisions from other courts. 
other jurisdictions process like unto our writ garnishment known 
other names, such attachment, trustee process, factorizing 
process. See Drake Attachment (7th Ed.) 451. 


has very properly been defined attachment 
means which money property debtor the hands third 
parties, which cannot levied upon, may subjected the payment 


Holding now, have formerly held, that garnishment species 
attachment least the nature attachment, follows that 
plaintiffs had more right proceed garnishment prior final 
judgment than they would have had institute attachment proceed- 
ings. The impropriety instituting such proceeding violation. 
the quoted enactment and the right have such proceeding dismissed 
have been determined the Supreme Court the United States. 
National Bank Mixter, 124 721, Ct. 718, Ed. 
567; Van Reed People’s National Bank, 198 554, Ct. 775, 
Ed. 1161, Ann. Cas. 1154. The syllabus the latter case reads 
follows: ‘‘National banks are quasi-public institutions, and for the 


purpose for which they are instituted are national their character, 
and, within constitutional limits, are subject control Congress, and 
not interfered with state legislative judicial action, except 
far Congress permits.”’ 

The order and judgment the court quashing the garnish- 
ment proceeding affirmed with costs defendant First National Bank- 
Detroit. 


RIGHT ONE TWO COEXECUTORS ACT 
BEHALF ESTATE 


Acorn Wood Realty, Inc. Old Colony Trust Co., Supreme Court 
Florida, 151 So. Rep. 533 


Where will names two coexecutors and one them dis- 
qualified perform certain function the estate, the 
other will regarded surviving executor and will permitted 
act. 

this case the Old Colony Trust Company, organized under the 
laws Massachusetts, was named two executors will. 


similar decisions see Banking Digest (Fourth 
Edition) §454. 
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The executors undertook foreclose mortgage belonging the 
estate located Florida. was contended that the 
Old Colony Trust Company because the fact that was organ- 
ized under the laws state other than Florida, could not act 
without first qualifying business the state Florida under 
the statutes that state. The court held that, even the Trust 
Company could not act, the coexecutor could proceed alone fore- 
close the mortgage. The court further held that under the laws 
Florida, foreign corporate executor may foreclose mortgage 
Florida even though not quaiified transact business generally 
that state. 


Action the Old Colony Trust Company and another, executors 
under the will William Wood, deceased, and another against 
Acorn Wood Realty, Inc., and another. From adverse decree, de- 
fendants appeal. 

Affirmed. 

Edwin Osteen, West Palm Beach, for appellants. 

Coleman Cook, West Beach, for appellees. 


BUFORD, J.—Coexecutors filed suit foreclose mortgage which 
they held the executors the estate William Wood. 

Old Colony Trust Company foreign corporation not authorized 
business the state Florida and, being trust company, 
prohibited under the laws this state from qualifying foreign 
corporation business the state Florida. 

contended that because this executor, Old Colony Trust Com- 
pany, foreign corporation must comply with section 6145, 
L., being chapter 8531, Acts 1921, amended chapter 9287, Acts 
1923. 

The held that the suit might maintained and entered 
final decree favor the plaintiffs. 

probably immaterial whether Old Colony Trust Company could 
could not maintain the suit because was joined the suit 
whose right maintain the suit not questioned, and, 
because statutory inhibition one two coexecutors not quali- 
fied function behalf the estate, know reason why the 
other may not considered the light surviving ex- 
ecutor and exercise all the functions necessarily exercised 
executors the premises. Section 3748, section 5621, 

But this suit may adopt the premise that Old Colony Trust 
Company possesses dual entity, one being that corporation trust 
company and the other being that executor appointed under 
will. Here the corporation appears its capacity executor and not 
its trust company purporting business the state 
Florida. 

Section 6145, supra, embraced amongst the statutes defining the 
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powers and duties trust companies, but when turn the statutes 
embracing and defining the powers and duties executors and admin- 
istrators find section 3746, S., section 5619, This 
section deals with foreign executors and administrators and does not 
either directly implication exclude from its provisions foreign 
corporations foreign trust companies, and being statute especially 
involving the rights foreign executors ard administrators, its provi- 
sions cases where applicable must deemed controlling rather 
than the provisions another statute dealing primarily with differ- 
ent subject and only incidentally appearing applicable the subject 
being directly dealt with. 

foreign executors and and administra- 
tors who shall produce probate wills letters administration duly 
obtained any the States Territories the United States, and 
properly authenticated under the act Congress the 26th May, 
1790, shall authorized maintain actions the several courts 
this State under the same rules and regulations other plaintiffs. 
(Nov. 21, 1829, 

The record shows that the provision this section has been complied 
with regard the authentication the probate the will under 
which the executors act. 

This case differentiated from Meyers Ferris, Fla. 958, 
109 So. 209. that the plaintiff was administratrix 
proceeding suit law recover the value personal property 
which was alleged have been converted another state and which 
property had not been the possession control the 
that case said: 


courts have jurisdiction over assets decedent 
foreign sovereignty, executor administrator deriving authority 
from them has right into such foreign territory and exercise 
his official over property there. This theory that administra- 
tion purely representative and exists only force the official 
character, and pass beyond the jurisdiction which grants it, 
generally accepted. 

executor administrator permitted exercise any con- 
trol over property beyond such jurisdiction, make any disposition 
there, the authority must come from the statutes the 
foreign jurisdiction, must permitted mere comity.’’ 


this case the property involved was mortgage, which mortgage 
not shown have been the jurisdiction the state Florida 
the death the decedent and the executors come here maintain 
action foreclose the mortgage under the provisions section 3746, 

The decree the chancellor should affirmed and ordered. 

Affirmed. 
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BANK NOT LIABLE PAYING OUT MONEY 
COUNTY CLERK’S ORDER 


City San Antonio Burke, Court Civil Appeals Texas, 
Rep. (2d) 408 


The plaintiff city delivered the county clerk voucher for 
$7,500, representing the amount due certain pro- 
ceedings conducted the city. The clerk deposited the voucher 
bank, indorsing ‘‘for account Astoria,’’ the owner 
the condemned property and subsequently, alleged, withdrew 
and misappropriated the money. The city sued the banking com- 
missioner, who, the meantime, had taken over the bank, the 
theory that the bank was under duty see that the fund was 
paid the person for whom was intended. was held that, 
the absence notice irregularity, the bank could not question 
the right withdraw the funds and was entitled assume 
that the money would applied its proper use. was 
ingly held that there was responsibility upon the bank. 


Action the City San Antonio against Jack Burke and others. 
From adverse judgment, plaintiff appeals. Affirmed. 
Davis, Cobbs, Jr., and Jack Davis, all San Antonio, 


for appellant. 
Terrell, Davis, Hall Clemens, San Antonio, for appellees. 


SMITH, J.—In the exercise its power eminent domain, the 
city San Antonio procured the condemnation certain real property 
belonging Astoria, whom duly appointed special commis- 
sioners awarded damages the amount $7,500. pursuance 
familiar statutory provisions, the city deposited said sum the registry 
the county court paying over the same Jack Burke, then 
clerk said county, through voucher carrying upon its face the 
following memorandum: ‘‘City Warrant No. 137, San Antonio, Texas, 
Feb. 1930. The City Treasurer will pay County Clerk-Bexar 
County, Texas, for account Astoria $7,500.00 City San An- 
tonio $7500&00—Cts.—Dollars out any moneys the City Treasury 
not otherwise appropriated. Council Appropriation No. 425 dated 
January 27, 1929 For Damages assessed the Special Commissioners 
condemnation proceedings acquire land out Lot No. 
135, for the widening Cameron St. Street Opening 
Widening Fund 1928 Chambers, Mayor, City San Antonio 
Attest: Fred Fries, City Clerk. Payable Frost National 
The voucher was indorsed Burke, through his duly authorized agent, 

similar decisions see Banking Law Journal Digest (Fourth 
Edition) §393. 
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follows: Clerk, Bexar County, Texas. (For account 
Astoria) Jack Burke Sybil Hodges,’’ and deposited with 
the City-Central Bank Trust Company San Antonio, which col- 
lected the amount and the general account ‘‘Jack 
Burke, County Burke thereafter withdrew said fund his 
checks county clerk, and, alleged, wrongfully applied it. 

Subsequently, said bank and trust company failed and its assets 
were taken over the state banking commissioner, until the sale thereof 
its successor, the South Texas Bank Trust Company. The com- 
missioner, however, retained certain sums with which pay off certain 
unliquidated claims against the City-Central concern. 

The city brought this action against the banking commissioner for 
injunction restraining him from paying out the balance said funds 
until the asserted right the city the fund question finally 
adjudicated. From order denying that relief, the city has appealed. 

The question presented the appeal is, simply, whether the bank, 
with the knowledge conveyed the memorandum said voucher, 
was required segregate said fund and pay out only for the purposes 
the trust impressed upon it. 

are the opinion the bank was under such duty; that was 
warranted under the.facts the paying out said fund upon 
order the county clerk, was 

The fund was deposited with the county clerk under the provision 
the condemnation statute that the condemnor (the city San Antonio 
this ‘‘shall pay the defendant [Astoria] the amount 
damages awarded adjudged against the commissioners, de- 
posit the same money court, subject the order the defend- 

view Astoria’s appeal from the award the commissioners, 
the city was required under said provision ‘‘deposit’’ the amount 
the award ‘‘in money court, subject the order of’’ Astoria. 

Strictly construed, the city was required deposit the amount 
actual ‘‘money but such deposit with the clerk the court 
satisfied the requirement. Ackerman Huff, Tex. 317, 236; 
Roberts Powell, Tex. Civ. App. 211, 643. 

The city chose make the deposit voucher (instead cash) 
drawn against its depository, the Frost National Bank. The clerk de- 
posited this with the City-Central Bank, collected the 
latter and credited the account therein Jack Burke, County 
which was done. the fund was withdrawn from the 
latter bank upon the order ‘‘Jack Burke, County Clerk,’’ who, 
alleged, thereupon misappropriated the whole amount. 

The county clerk was the proper custodian the fund. was 
proper for the city pay over him, and thereupon became his 
duty disburse it, under the direction the county court. 

The clerk, having proper the fund, had the power 
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direct the bank deposit his county clerk, And when 
deposited such account, could withdrawn only upon the order 
the county clerk. 

The memoranda the face the voucher was not limitation upon 
the conduct the bank, but was for the benefit, information, and guid- 
ance the drawer and payee. Steere Bank (Tex. Civ. App.) 266 
531, and authorities there cited. 

such situation the duty the bank was, simply, pay out the 
fund only the order the county clerk. The only restriction resting 
upon the bank was the obligation not knowingly aid the clerk mis- 
applying the fund, divert the payment debts owing the 
bank. The bank was under duty, nor did have the power, pursue 
the fund the hands the clerk, its proper custodian, see that 
was properly distributed. The bank could rest upon the legal presump- 
tion that the clerk would his duty under the law. 

The general rule well stated 549, 177: ‘‘In the 
absence notice knowledge, bank cannot question right 
customer withdraw fund, nor refuse the demands the depositor 
check; and money deposited one trustee, the depositor 
trustee has the right withdraw it, and, the absence knowledge 
notice the contrary, the bank has right presume that the trustee 
will appropriate the money, when drawn, proper use. The only 
obligation the bank honor the checks that are duly drawn 
against the account the form which kept. charge banks 
with the duty supervising the administration trusts, when, the 
due course business, they receive checks and drafts payable and 
properly indorsed trustees their trust capacity, would place 
unreasonable burden upon the banks, and seriously interfere with com- 
mercial transactions. The law imposes such duty upon them. The 
imposition such duty would practically put end the banking 
business, because bank could possibly conduct business if, without 
fault its part, were held accountable for the misconduct mal- 
versations its depositors who occupy some fiduciary relation the 
fund placed them with the bank.’’ 

The rule would different, seems, where the bank knowingly 
trust fund the account the trustee, individually, and 
permits the latter withdraw the fund upon his individual order. 
177,178. Such not the case here, for the account was deposited 
the and withdrawn upon the order, the trustee such. 

The general rule, embracing the foregoing conclusions, force 
this state. Tex. Jur. 244, 109, and authorities there collated. 
That rule well stated Fidelity Guaranty Co. Adoue, 
Ann. Cas. 1914B, 667: ‘‘The principles governing are clearly stated 
the opinion the Chief Justice the case Coleman Bank, 
Tex. 607, 608, 867, Am. St. Rep. 8781, with copious cita- 
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tions from leading authorities. From these authorities clear that 
depositor, although holding money fiduciary capacity, may draw 
out the bank libitum. The bank bound honor the 
and incurs liability doing long does not participate 
any misapplication funds breach trust. The mere payment 
the money to, upon the checks of, the depositor does not constitute 
participation actual intended misappropriation the fiduciary, 
although his conduct course dealing may bring the notice the 
bank which would enable know that violating 
his trust. Such not impose upon the bank the duty 
give the right institute inquiry into the conduct its eus- 
tomer order protect those for whom may hold the fund, but 
between whom and the bank there 
The judgment affirmed. 


REASONABLE TIME FOR PRESENTMENT 
CHECK 


Raines Grantham, Supreme Court North Carolina, 171 
Rep. 360 


The payee check must present for payment within rea- 
sonable time the drawer will discharged from liability the 
drawee bank fails before there presentment. The Negotiable 
Instruments Law, 193, provides that, determining what 
not reasonable time ‘‘regard had the nature the in- 
strument, the usage trade business (if any) with respect 
such instruments, and the facts the particular case.’’ 

this appeared that the plaintiff received the defendant’s 
payment for December The drawee bank 
failed December and before the plaintiff had presented the 
check. was bank the town which the plaintiff lived 
and the drawee bank was located another county. these cir- 
cumstances was held that there had not been unreasonable 
delay and that the defendant still remained liable. 


Action Raines and Raines, trading the Raines 
Hardware Company, against Rufus Grantham. From judgment 
for plaintiffs, defendant appeals. Affirmed. 

This action recover the defendant the sum $1,046.35, 
with interest from ‘December 21, 1931; the said sum being the balance 
due the purchase price bales cotton sold and delivered 
the plaintiffs the defendant. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
§1223. 
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his answer, the defendant alleges that has paid the balance 
due him the plaintiffs the purchase price said cotton, and 
that for this reason the plaintiffs are not entitled recover this 
action. 

trial jury was waived. was agreed the parties that the 
judge should hear the evidence, find the facts, and render judgment 
thereon. The judge heard the evidence, and found the facts follows: 

The plaintiffs are now and were during the month December, 
1931, merchants and farmers, doing business partnership 
ton. village Johnston County, The defendant now and was 
during said month farmer, residing Bentonsville township, said 
county and state. 

December 1931, the plaintiffs sold and agreed deliver 
the defendant, from time time, bales the date 
the said sale, the defendant paid the plaintiffs, the purchase price 
said cotton, the sum $50. This payment was made check 
drawn the defendant the Wayne National Bank Goldsboro, 
Wayne County, C., dated December 1931, and payable the order 
the plaintiffs. This check was presented for payment the piain- 
tiffs, and was duly paid said bank December 1931. De- 
cember 18, 1931, the defendant paid plaintiffs, the purchase price 
said cotton, the sum $100. This payment was made check 
drawn the defendant the Wayne National Bank Goldsboro, 
C., dated December 18, 1931, and payable the order the plain- 
tiffs. This check was deposited the plaintiffs December 18, 1931, 
with the First Citizens’ Bank Trust Company Smithfield, C., 
and was thereafter due course presented for payment, through the 
mail, and paid the drawee bank December 21, 1931. 

The delivery said bales cotton was completed December 
21, 1931. about o’clock said day, the defendant delivered 
the plaintiffs, Princeton, C., payment the balance due 
him the plaintiffs the purchase price said cotton his check for 
$1,046.35. This check was drawn the defendant the Wayne Na- 
tional Bank Goldsboro, C., dated December 21, 1931, and was 
payable the order the plaintiffs. The check was held the plain- 
tiffs from the date its issuance, until December 24, 1931, and was not 
presented for payment deposited bank for collection the plain- 
tiffs. The Wayne National Bank Goldsboro, C., was open for 
business during the usual banking hours December 22, 23, and 24, 
1931. closed the usual hour December 24, 1931, and has not 
opened for business. December 27, 1931, the said bank went 
into liquidation, under the supervision the Comptroller the Cur- 
rency. has not resumed business. The said check for $1,046.35 has 
not been presented for payment and has not been paid. From the date 
the issuance said check until the closing said bank, the defend- 
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ant had deposit therein his and subject his check, sum 
excess the amount said check. 

There was bank Princeton during the month December, 
1931. The plaintiffs did their banking business during said month with 
the Bank Pine Level, C., and with the First Citizens’ Bank 
Trust Company Smithfield, Both said banks are located 
Johnston County. The Wayne National Bank Goldsboro, 
Wayne County, and about twelve miles from Princeton. The 
minimum time which check drawn the Wayne National Bank 
Goldsboro, C., and deposited the Bank Pine Level, C., 
the First Citizens’ Bank Trust Company, Smithfield, C., for 
collection, can cleared, the usual course business, three days. 
the check dated December 21, 1931, and drawn the Wayne Na- 
tional Bank Goldsboro, C., had been deposited plaintiffs for 
collection December 22, 1931, either the Bank Pine Level, C., 
the First Citizens’ Bank Trust Company Smithfield, C., 
could not have been presented and paid the usual course busi- 
ness prior December 24, 1931, the last day which the Wayne Na- 
tional Bank Goldsboro, C., was open for business. The plaintiffs 
did not know, have reason apprehend, that the Wayne National 
Bank Goldsboro, C., was precarious condition during the week 
before the said bank closed for purposes liquidation. 

these facts the court was opinion, and found, that the delay 
the plaintiffs presenting the check for payment was not unreason- 
able, and adjudged that plaintiffs recover the defendant the sum 
with interest from December 21, 1931, and the cost the 
action. The defendant appealed the Supreme Court. 

Brooks, Smithfield, for appellant. 

Aycock, Selma, for appellees. 


CONNOR, J.—Where check has been issued debtor and 
livered him his ereditor, payment his debt, the check 
ordinarily merely conditional payment. the check duly presented 
for payment, within reasonable time after the date its issuance, and 
upon such presentment paid the drawee bank, the debt paid, 
and the debtor discharged; the check not paid upon such pre- 
sentment, the debt not paid, and the may recover his 
debtor his original obligation. If, however, the check held the 
payee, and not presented for payment within reasonable time after 
the date its issuance, and for that reason not paid because the 
subsequent insolvency the drawee bank, the debt nevertheless paid, 
and the cannot recover his debtor his original obligation, 
such ease the debtor discharged because the negligence the 
payee holder the check, resulting his loss because the in- 
solvency the drawee 

These principles are well settled the law this state and else- 
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where. Henderson Chevrolet Co. Ingle, 202 158, 162 219; 
They are applicable the facts found the judge the instant 
The question law, therefore, presented this appeal whether there 
was error the judgment which predicated upon the finding fact 
and conclusion law that the delay the plaintiffs presenting the 
check for payment was not unreasonable. 

unreasonable time within which check must presented for pay- 
ment, where the check was issued and delivered payment debt, 
regard must had the nature the instrument, the usage trade 
business, any, with respect such instruments, and the facts 
the particular case. 2978, 3168. Mfg. Co. Summers, 143 
102, 522, said Hoke, J., that the statute prescribes 
Brittain Johnson, 293, Taylor, J., says: ‘‘Though may 
inconvenient have several rules, applicable different classes 
persons, confessedly more have one applied all, which 
wholly unsuited the habits, transactions, and experience the greater 
number. impossible lay down rule the abstract, which 
equally just its bearing all persons affected it; must 
depend upon the the case, and must determined 
the jury, under the directions the 

view all the facts found the judge the instant case, which 
are conclusive and not reviewable this court, are the opinion 
that there was error the judgment. affirmed. 


CERTIFIED CHECK HELD CITY COV- 
HRED DRAWEE BANK’S DEPOSITORY 
BOND 


Franklin Trust Company Philadelphia City Philadelphia, 
Superior Court Pennsylvania, 169 Atl. Rep. 452 


depository agreement, given bank secure deposits made 
with the bank city, subject ‘‘at all times withdrawal war- 
rant, draft, check order the City does not 
cover check drawn the bank and it, which was de- 
livered the city contractor connection with bid city 
work, which check remained reason the failure 
the bank. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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this the Franklin Trust Company, anticipation de- 
posits made with the city Philadelphia, entered into 
depository agreement with the city, under which deposited with 
the city treasurer certain municipal bonds secure the city against 
loss any deposits made with it. bidding city 
work, accompanied his bid with certified check drawn the trust 
company. This check was still the hands the city the time 
the failure the trust company. was held that the certified 
check was not deposit within the meaning the agreement. 

was also held that statute, providing that the holders cer- 
tified checks, drawn bank the course liquidation, should 
treated depositors, did not make the city depositor, with refer- 
ence the check, within the meaning that word used the 
agreement. 


Case stated between the Franklin Trust Company Philadelphia, 
Banking Pennsylvania possession, plaintiff, and 
the City Philadelphia and another, defendants. Judgment for 
plaintiff, and named defendant appeals. 

Affirmed. 

Samuel Feldman, Asst. City Sol., and David Smyth, City Sol., 
both Philadelphia, for appellant. 

Claude Wagoner, Glenn Troutman, Charles Wesley, Sp. 
Attys., all Philadelphia, and Shippen Lewis, Sp. Deputy Atty. Gen., 
and William Schnader, Atty. Gen., for appellee. 


KELLER, J.—The Franklin Trust Company, June 10, 1931, 
anticipation deposit about made with the city Phila- 
delphia, entered into depository agreement with the city, 
under which deposited with the Philadelphia National Bank, cus- 
todian for the city treasurer, 250 per cent. bonds the city Phila- 
delphia for $1,000 each due 1948-78 (Nos. 101 350, inclusive), 
indemnify the city, the city treasurer, and other depositing officers 
against loss caused resulting from its default complying with 
the terms and covenants said agreement set forth. This was done 
pursuant the authority contained the Act April 29, 1929, 
865 (53 4553), which provided that all depositories city funds 
cities the first class shall ‘‘furnish bond secure payment 
deposits and interest the city’’; or, lieu such bond, ‘‘the deposit 
city moneys may secured the deposit with the city treasurer 
bonds the United States, any county, municipality municipal 
district the ete. The portions said depository 
agreement material pertinent the issues this case are printed 
the 


all funds and moneys belonging the City Philadelphia 


the custody said City certain officers thereof, are required law 


deposited banks other institutions known City Depositories, which the 
undersigned Bank and/or Trust Company one; and accordingly the Treasurer 
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September 24, 1931, pursuant certain advertisements solicit- 
ing proposals for furnishing street designation signs the city, one 
Frank Crane, depositor the Franklin Trust Company, submitted 
proposal bid, accompanied check drawn said Franklin Trust 
Company the order the city treasurer Philadelphia for $500, 
duly certified said trust company (‘‘Certified—Sept. 24, 1931. Good 
when properly endorsed’’), which was lodged the office the 
tor public safety said city. This check was not indorsed the 
payee any officer agent his behalf, and had not been deposited 
in, nor presented for payment to, the Franklin Trust Company the 
time bringing suit. 

October 1931, the Franklin Trust Company closed its doors 
and discontinued business, and its property and assets were taken over 
the secretary banking. 

The city Philadelphia has received repayment all its moneys 
deposited the said Franklin Trust Company. has not received 
payment the aforementioned certified check. 

All bonds the the Philadelphia National Bank under 
said agreement have been returned the said Franklin Trust Company 
except one for $1,000, which the plaintiff this suit demanding shall 
returned it. 


the City Philadelphia and/or other officers said City Departments, Boards 
Commissions thereof, Institutions owned and/or controlled said City 
whole part (all whom will hereinafter termed ‘other depositing officers’) 
have deposited propose deposit with the undersigned Bank and/or Trust Com- 
pany, funds and moneys said City which the City Treasurer other de- 
positing officers are custodians, being expressly understood that the said deposits 
shall liable all times withdrawal warrant, draft, check order the 
City Treasurer other depositing officers whom such deposits were made 
their successors office: 

“And whereas, the undersigned Bank and/or Trust Company has about 
deposit with the Treasurer the City Philadelphia the bonds and securities 
hereinafter specifically set forth, collateral secure the payment deposits 
and interest thereon above set forth and indemnity against loss ‘arising 
reason the default the undersigned complying with the terms and cov- 
enants the agreement hereinafter set forth. 

“And whereas, the above mentioned bonds and securities deposited 
deposited with the City Treasurer aforesaid have been are about placed 
the said City Treasurer the custody and possession The Philadelphia Na- 
tional Bank, the request and with the consent the undersigned Bank and/or 
Trust Company. 

“Know all men these presents, That the undersigned Bank and/or Trust 
Company does hereby covenant and agree that shall and will, well and truly faith- 
fully and honestly keep account such funds and moneys the City Phila- 
delphia which the said City, the City Treasurer other depositing officers are 
deposited deposited with aforesaid, and shall account for 
and pay over and deliver the same and any and every part thereof from time time 
when the same shall demanded, upon the order the City Treasurer 
other depositing officers, their successors office; and shall and will upon like 
demand and order pay the City Treasurer such other depositing officers their 
office for the use the City Philadelphia the whole any part 
such sum sums money deposited aforesaid the undersigned may owe 
the City Philadelphia its own right custodian the City Treasurer 
other depositing officers custodian, with interest such moneys and funds 
the rate which may have been agreed upon.” 
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The question for decision whether the certified check aforesaid 
embraced within the indemnifying provisions the depository agree- 
ment; whether the obligation the agreement, the light its pre- 
ambles preliminary clauses, account for and pay over such funds 
and moneys the city Philadelphia, which the city custodian, 
may deposited with the trust company, includes the certified check 
drawn Crane and submitted with his proposal bid aforesaid. 

The court below ruled that the check was not within the scope 
the and agree with it. 

our opinion, the act 1929, supra, which authorized the use 
these municipal bonds lieu surety bond, ‘‘to secure payment 
deposits and interest the city,’’ using the word ‘‘deposit’’ the 
phrases ‘‘deposits and interest the city,’’ and ‘‘equal the deposit 
secured and twenty per centum addition thereto,’’ meant the de- 
posits made the city, through its proper officers, the bank trust 
company depository, credited its account the books said 
depository and that the depository agreement both its preambles and 
its obligatory clause expresses the same intention. The deposits 
secured are such ‘‘shall liable all times withdrawal war- 
rant, draft, check order the City Treasurer other depositing 
officers whom such deposits were made, their successors 
certifying the check Frank Crane, funds were 
transferred from Crane’s the deposit account the city 
Philadelphia the Franklin Trust Company. Immediately upon cer- 
tifying the check, the account Crane was debited the amount 
the check, but the the city was not and could not 
until the check was indorsed and presented the trust company for 
deposit its account. Until then, was not such deposit was 
liable withdrawal warrant, draft, check, order the city treas- 
urer, other depositing officer whom such deposit was made. The 
effect such certification best expressed the words Chief Jus- 
Oakley Willets Phoenix Bank, Super. Ct. Duer.) 
121, follows: ‘‘It the duty the officer certifying the check 
cause immediately charged, paid, the account the drawer, 
and when this done, the sum thus charged will remain deposit 
the bank the the check, and for ever withdrawn from 
the the maker, except holder the check.’’ See Girard 
Bank Bank Penn Tp., Pa. 92, 99, Am. Dee. 507. While 
number decisions cited the appellant, which were discussing the 
rights and duties the bank the holder certified check, under 
the contract certification, have referred the certification passing 
the amount the check from the deposit the drawer ‘‘to the credit 
the holder the check,’’ even loosely and incorrectly ‘‘to the 
credit the payee,’’ and held that stands upon the same ground 
any other deposit and entitled the same rights, the deposit, after 
certification, really the credit the check, until presented for 
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payment deposit, and only after has been presented and de- 
posited the credit the city does become deposit the city 
within the contemplation and scope the depository agreement under 
consideration. 

The Act May 1907, 192, amended the Act May 
23, 1913, 354, 689 (now repealed Acts May 15, 1933, 
565 [71 733—1 seq.] and 624 which pro- 
vided that the distribution the funds trust company course 
liquidation ‘‘bona-fide holders for value certified checks such 
trust company shall also treated and considered deposi- 
tors within the meaning this does not affect this case. It, 
well the cases cited and relied the appellant, refers the rights 
the holder certified check, reason the certifica- 
tion, relation the rights other depositors, and provides that 
such holder shall treated and considered depositor; not that 
depositor the sense that can demand that his own check 
draft honored and charged against the fund, until has presented 
the check for deposit his account. 

The assignment error overruled, and the judgment affirmed. 


SAVINGS DEPOSIT NOT PROTECTED 
SURETY BOND 


United States Guarantee Company Walsh Construction Company, 
United States Circuit Court Appeals, Fed. Rep. (2d) 679 


surety bond protecting the deposit bank, 
but making exception any ‘‘indebtedness not subject all 
times immediate withdrawal,’’ does not cover savings deposit 
(the depositor also having checking account the time securing 
the bond) where the bank has by-law, enacted pursuant statute, 
requiring days’ notice withdrawal savings deposits. 


Action the Walsh Construction Company against the United 
States Guarantee Company. Judgment for plaintiff, and defendant 

Reversed. 

Frederic Miller, Des Moines, Iowa (Jesse Miller, Des 
Moines, Iowa, and Chamberlin, Davenport, Iowa, the 
brief), for appellant. 

Reuel Cook, Davenport, Iowa (Edmond Cook and Walter 
Balluff, both Davenport, Iowa, the brief), for appellee. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §649. 
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WOODROUGH, this case Walsh Construuction Company 
brought action law for damages account the alleged breach 
bond the sum $75,000 executed the American Commercial 
Savings Bank principal and the United States Guarantee Company 
surety, conditioned that the principal would faithfully keep, pay out, 
and account for all funds said Walsh Construction Company that 
might come into its hands, the bond containing the following condition: 
agreed that this bond does not cover certificates deposit nor 
any other indebtedness from the principal the said Walsh 
tion Company not subject all times immediate withdrawal the 
Walsh Construction Company.’’ During the period covered the 
bond the bank closed its doors owing the Walsh Construction Company 
amount largely excess the bond, but account funds which 
were deposited savings account and were not subject checking 
withdrawal all times. section 9179 the Code Iowa was 
provided that: ‘‘Savings banks may require sixty days’ written notice 
the withdrawal savings deposits, but when there are sufficient 
funds hand the officers thereof may, their discretion, waive this 

The American Commercial Savings Bank was bank discount 
and deposit, and also savings bank, under the laws Iowa, and 
tion 9179 was applicable it. Pursuant the authority vested 
this statute the bank had adopted certain by-laws, one section 
which provided reference the deposits money savings ac- 
counts: ‘‘The bank also reserves the right withhold the payment 
deposits until the expiration sixty days notice, given writing 
the depositor, his her intention withdraw his her deposits. 
Any notice given will become ineffective after ten days after expira- 
tion the sixty day period. The bank may, far found ad- 
visable, pay without notice any depositors who wish withdraw their 
deposits. Payments made from time time the bank without notice 
shall not constitute waiver notice.’’ the opening the bank 
the 29th day September, 1931, the construction company had 
$437,933.75 deposit, which $335,230.03 was deposited savings 
and $102,703.72 was checking account. The bank closed 
its doors that day, and the close, the checking account was over- 
drawn and there was $210,230.01 the savings account, which the 
loss was sustained. 

special defense the suit, the bonding company pleaded that 
the money the construction company the savings account was not 
covered the terms the bond, because was not, all times, 
ject immediate withdrawal. which defense the construction com- 
pany replied that the bonding company issued the bond upon which 
the suit was brought with knowledge that the money secured 
the bond was, fact, deposited savings account, and that when the 
plaintiff accepted and paid for the bond, understood that the bond, 
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its terms, covered money deposited savings account. That the 
bonding company had reason believe that the plaintiff understood; 
and that the defendant estopped claim deny that the bond does 
not cover money deposited savings account. The bonding company 
moved strike these allegations incompetent and attempt 
vary the terms written instrument parol. The motion strike 
was denied and error assigned the ruling. 

There was some testimony offered the trial for the purpose 
showing that the bonding company knew the time executed the 
bond, that the construction company had money the bank savings 
account, but was admitted the pleadings that during the period 
covered the bond, and the day the failure the bank, the 
struction company had funds the bank checking account subject 
immediate withdrawal plainly covered the terms the bond and 
exceeding the amount thereof. 

the conclusion the trial the bonding company moved for 
directed verdict the ground, among others: the bond does not 
cover indebtedness not subject immediate withdrawal and the record 
shows without dispute that the claim the plaintiff solely for 
amount savings That said account was not subject 
immediate withdrawal under the terms the statute, by-laws 
the bank, and the terms the The motion was overruled, and 
error assigned the ruling. 

There was judgment for the plaintiff the full amount the bond, 
and the bonding company appeals. 

think this appeal ruled the decision handed down this 
eourt April 26, 1938, the case National Surety Co. Me- 
Greevy, (2d) 899, 900. held that action law upon 
indemnity bond that the controlling issue was whether the bond, its 
terms, covered the loss, and said: mutual mistake other- 
wise, the contract does not express the true intention the parties, 
the court cannot, least action law, rewrite it, and unless 
ambiguous, rules construction cannot invoked for the purpose 
imparting ambiguity that does not fact exist. Bergholm Peoria 
Life Ins. Co., 284 489, Ct. 230, Ed. 416; Inter-Southern 
Life Ins. Co. Zerrell (C. (2d) 135; Firemen’s Ins. 
Co. Lasker (C. (2d) 375; Callen Massachusetts Pro- 
tective Ass’n (C. (2d) 694; Shepherd Mutual Life 
Ins. Co. (C. (2d) 578; Prudential Ins. Co. Wolfe (C. 
(2d) 126.’’ this case there ambiguity the provision 
the that ‘‘does not cover certificates deposit nor any other 
indebtedness not subject all times immediate withdrawal the 
Walsh Construction Company.’’ there had been loss the con- 
struction company account the funds which had deposit 
the bank its checking account, there could have been question but 
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that the bond covered the extent the amount limited therein. But 
recovery can justified for loss the savings account deposits 
which were not all times subject immediate withdrawal, but 
which the bank could any time require notice and delay before with- 
drawal. 

There are many other assignments error, but the bond does not 
the funds lost, there can recovery, the judgment ap- 
pealed from should reversed. 


CASHIER’S CHECK NOT PREFERRED CLAIM 


Andrew Farmers State Bank Garnavillo, Supreme Court Iowa, 
251 Rep. 508 


deposit funds, representing the amount paid settlement 
lawsuit favor church, being explained the officers 
the bank the time that the money would withdrawn the 
depositors carrying out the terms the settlement, not special 
deposit entitled preference the failure the bank. 
quently, cashier’s check issued the the order the 
which check was later refused because the failure the 
bank, not entitled preference payment over other creditors 
the bank. 


This action the receivership defunct bank declare 
claim preferred. The district court refused the 

Affirmed. 

Murphy Son, Elkader, for appellants. 

Meier, Monona, for appellee. 


ALBERT, March, 1932, action was pending the 
Clayton county district court between the St. John’s Evangelical Lu- 
theran Chureh Guttenberg, Iowa, and certain other persons. There 
seems have been factional fight within the church which was the 
basis the aforesaid action. stipulation and settlement the case 
was disposed of, the basis that $3,000 was paid the church, 
follows: $1,000 March 14, 1932, and $2,000 within thirty days 
from that date. Three persons, Esslinger, Schroeder, and Siege, seem 
have been the parties who accumulated the money for this payment. 
and, instead the same one the local banks, they went 
the Farmers’ State Bank Garnavillo neighboring town), with 
which none them had had any previous relations. They informed 
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the officers the Garnavillo bank the facts and circumstances relat- 
ing the lawsuit, and the compromise and settlement and time the 
payments were made. They turned the $3,000 currency over 
the cashier the Garnavillo bank, and immediately drew check for 
$1,000 make the first payment, which they did. They informed the 
officers the bank that the purpose making the deposit was carry 
out the terms the said settlement and provide method transmit- 
ting the said funds the plaintiffs the case that they might have 
record such transmission. 

about the 4th April, 1932, the three named persons ap- 
peared the bank and informed the officers that they would 
get the money pay off their obligation, and that date they did ap- 
pear and told the officers what they wanted the money for. They 
show the payment had been made (Murphy was attorney for the 
and cashier’s check was issued the bank for $2,000, payable 
said Murphy. This was delivered him and was presented for pay- 
ment due and ordinary course business, and payment was refused 
because the bank had closed and was the hands the superintendent 
banking for liquidation. conceded that there was sufficient 
money the vaults the bank that had passed into the hands the 


receiver pay said deposit, from the time the deposit until the 
bank closed. 


After the bank had gone into the hands the receiver, Murphy filed 
claim said receivership, asking that the claim the certificate 
deposit allowed preferred claim. The court denied the claim 
preferred claim, and allowed the same general deposit, and 
this appeal. 

the claim the appellant that the court erred making the 
ruling did because the deposit the money with the bank was 
special deposit for specific purpose. special deposit distinguished 
from deposits for purposes, will seen sections 306, 307 
the subject ‘‘Banks and Banking.’’ 630. 

far called our attention, the second phrase, for 
specific purposes,’’ has been applied this court cases where money 
was deposited with bank for the use benefit third party, and 
called our attention where such rule applied case 
where the depositor the beneficiary. See Townsend Athelstan 
Bank, 212 Iowa, 1078, 237 356; Receivership Security 
Savings Bank Perry, 205 Iowa, 171, 217 831; Hudspeth 
Union Trust Savings Bank, 196 Iowa, 706, 195 378, 
466; Hamilton Imes (Iowa) 249 135. 

The most that can said for the evidence this case that 
shows that these three parties deposited this money this bank 
drawn such time they saw fit. They had complete control the 
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same, and could have drawn any time. Apparently they were 
simply depositing there for safe-keeping, used them when 
the proper time came. 

The first time had like this before was the case 
Officer Officer, 120 Iowa, 389, 947, 948, Am. St. Rep. 365, 
which the deposit was made the executor estate. there 
said: ‘‘He [the executor] alleges that notified the bank that this was 
special trust fund which should all times kept hand and sub- 
ject the order court, and that said Officer Pusey [banking in- 
stitution] had notice the character the funds. The facts 
are not dispute. The deposit made this case was not 
special [or specific] one. The bank did not receive upon promise 
keep the identical money and return the executor. was not 
specific, for the bank had the right mix the funds with other funds 
received it, and obligated itself simply honor and pay the execu- 
tor’s checks. did not agree hold the same for the parties entitled 
thereto, but was all times authorized pay the same out checks 
signed the executor, and was not bound see that the money re- 
ceived thereon went those who were entitled receive it.’’ 

the ease Andrew Sac County State Bank, 205 Iowa, 1248, 
218 24, principle had the exact situation that have be- 
fore the instant case. that case guardian deposited money 
the Sac County State Bank. told the officer the bank that had 
certain checks, and that they represented money belonging his wards; 
that was about make settlement with one the wards who had at- 
tained majority; that had resigned guardian that ward, and 
soon his resignation was accepted and his successor appointed 
would make settlement with such successor, and desired deposit 
the funds for the purpose effecting such settlements; that, soon 
they were effected, the money would withdrawn for the purpose 
paying the same over the ward, who was age, and his suecessor 
guardian the other minor, respectively, and this would done 
within few days. The bank accepted and received said deposit, and 
issued deposit slip therefor. Before this guardian withdrew the funds, 
the County State Bank went into the hands receiver, and 
claim was filed the guardian asking preference for the amount re- 
maining the bank the time closed. 

the County State Bank Case reviewed all our authorities 
touching this question, and reached the conclusion that the guardian 
was not entitled because the deposit thus made was 
general deposit. 

What said that case decisive this case. The district court 
here allowed the claim general deposit. Such action the part 
the court line with our previous decisions this question. 
Affirmed. 


‘ 
‘ 
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ACTION AGAINST BANK DIRECTORS RECEIV- 
ING DEPOSITS WHEN BANK INSOLVENT 


Black Estes, Court Appeals Georgia, 171 Rep. 402 


order impose personal liability the directors bank 
the ground that they permitted the bank receive deposits while 
the bank was insolvent the depositor must allege and prove that the 
directors had actual knowledge the bank’s insolvency. 


Suit Laura Black against Estes and another. review 
judgment sustaining the demurrers defendants and dismissing the 
petition, plaintiff brings error. Affirmed. 

tiff error. 


Wheeler Kenyon and Dunlap, all Gainesville, for de- 
fendants error. 


Syllabus Opinion the Court 


SUTTON, J.—The plaintiff brought suit against two directors 
insolvent bank, and alleged: That she deposited the sum $2,700 
the bank April 29, 1930; that time the bank was insolvent, and 
the defendants knew were charged with the knowledge that 
the defendant, such directors, were charge and control the 
bank, and although they were charged with the knowledge its 
dition, they allowed the bank remain open and accepted and received 
the plaintiff’s deposit; that under the law was the duty the de- 
fendants know the condition the bank and know that the state- 
ments put forth were true, yet despite this duty the defendants 
allowed said bank put forth and advertise its condition the effect 
that was solvent, and, acting upon such published statements, the 
plaintiff made the deposit aforesaid; that May 1930, the bank sus- 
pended business and was taken over the superintendent banks; 
that the defendants were negligent, that they allowed the bank 
make and publish false reports and statements its solvency while 
they knew, were charged with the knowledge of, the fact that the 
bank was insolvent, and that they permitted the bank held out 
solvent when was insolvent for long time prior its closing; 
that the acts the defendants aforesaid caused the plaintiff make 
the deposit the bank; that these acts the defendants 
are indebted the plaintiff; and that the bank had been insolvent for 
period more than seven years prior its suspension, and the 
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defendants had made the investigation required them law com- 
pliance with their duties directors, the plaintiff would not have sus- 
tained loss account this deposit. this suit each the de- 
fendants demurred. The court sustained the demurrers and dismissed 
the petition, and the plaintiff excepted. Held: 

action for deceit may maintained against individual 
who happens director bank, and who, without any regard 
his liability director, has fraud and deceit, whether under 
color his office not, perpetrated fraud and deceived one who has 
been thereby subjected loss and injury. Jackson Stallings, 169 
Ga. 176, 180, 149 902. 

action maintainable depositor against the directors 
insolvent bank where the gravamen the action false and 
fraudulent misrepresentations made such directors the depositor, 
which induced him put his money defunct bank. Hines Wilson, 
164 Ga. 888, 139 802; Battle, 128 Ga. 577, 582, 

bank may held liable for knowingly allowing 
the bank receive deposits when insolvent condition. 
Ga. 1919, pp. 212, However, the knowledge insolvency 
which the above requires directors have, liable for 
deposits, means actual knowledge, and not imputed knowledge, arising 
from neglect inform themselves. Dickey Leonard, Ga. 151 (a) 
McGregor Battle, supra, page 583 128 Ga., 28; Hill 
Hicks, Ga. App. 817 (1), 163 253; Utley Hill, 155 Mo. 232, 

Construing the allegations the petition most strongly against 
the pleader, makes whereby the plaintiff seeking hold the 
defendants, who were directors the bank, liable for the reason the 
bank which she made the deposit was insolvent the time and that 
the defendants were charged with knowledge the condition the 
bank, and that under the law was the duty the defendants know 
the condition the bank and know that the statements published 
the bank, that was solvent, which the plaintiff relied making her 
deposit, were false and untrue. these circumstances, the 
does not make against these directors for damages account 
their false and fraudulent misrepresentations that the bank was 
solvent and account any negligence their part their failure 
ascertain that the bank was insolvent, taking actual knowledge 
their part the the bank charge them with knowledge 
its insolvency. 

The bar not like the case Hines Wilson, supra, 
wherein was alleged that the directors were liable the depositors 
bringing the suit for negligence and mismanagement their part 
whereby they were damaged, and because ‘‘the false, deceitful and 
fraudulent representations the said directors,’’ and that the directors 
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negligently, wrongfully, deceitfully and fraudulently held said 
bank out the public and the petitioners being sound, solvent 
and going banking institution, and have encouraged and induced peti- 
tioners deposit their money the The ruling the Hines 
Wilson Case, supra, has been explained. Jackson Stallings, supra, 
page 180 169 Ga., 149 902, 904, Chief Justice Russell the 
Supreme Court, the writer the opinion the Hines Case, 
statement should not construed holding any more than that 
action deceit may maintained against individual who happens 
director bank, and who, without any regard his liability 
director, has fraud and deceit, whether under color his office 
not, perpetrated fraud and deceived one who has been thereby 
subjected loss and injury.’’ 

Applying the foregoing rulings, the court below did not err 
dismissing the plaintiff’s petition demurrer. 

Judgment affirmed. 


BENEFICIARY ENTITLED SAVINGS 
DEPOSIT TRUST 


Buteau Lavalle, Supreme Judicial Court Massachusetts, 187 
Rep. 628 


woman opened savings account her name ‘‘in trust 
her daughter, telling her daughter about the deposit few months 
later. Subsequently she took the daughter the bank with her 
several times upon the making new deposits the ae- 
count and told the daughter that the deposit would hers after the 
depositor’s death. was held that valid trust favor the 
daughter had been created and that, upon the depositor’s.death, the 
daughter was entitled the deposit against the executor the 
depositor’s will. 


Suit Aurore Buteau against Napoleon Lavalle, executor the 
will Eugenie Castonguay. Decree for plaintiff and defendant appeals. 

Affirmed. 

MeKeon, Worcester, for appellant. 

Buckley, Worcester, for appellee. 


CROSBY, J.—This bill equity against the executor the 
will Eugenie Castonguay, deceased testate, establish trust 
the Southbridge Savings Bank, which also made party 
defendant. 


For similar see Banking Law Journal Digest (Fourth 
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The case was heard judge the Superior Court who found 
the following facts: March 30, 1917, Eugenie Castonguay opened 
account No. 29335 the Southbridge Savings Bank her own name 
trust for Aurore Castonguay with initial deposit $35. The 
said Aurore Castonguay was her daughter and the plaintiff. The 
plaintiff was not present the bank and knew nothing the deposit 
when made. few months later her mother told her the deposit 
the plaintiff went the bank with her mother several times when de- 
posits were made and saw the deposit book with her name it. Her 
mother talked with her about it, and said was her property after 
she died. Deposits were made from time time and dividends 
the account. October 1930, the account amounted $997.99. 
1930 Eugenie Castonguay was ill and hospital. She re- 
home September and the plaintiff took care her and saw 
the bank book again. Early October was necessary for the mother 
have some money. Several bank books belonging her were pro- 
duced and order one was made out and signed her mark. This 
was attended the present executor her will. The book used 
represented the deposit here question. withdrawal $500 was 
made and the proceeds were used for the benefit the testatrix. After 
Christmas that year she told the plaintiff that the bank book would 
hers. the time the decease the testatrix she left will and 
other property. the date her decease the account amounted 
the sum $510.42. 

Upon the foregoing findings the judge ordered decree entered 
establishing that Eugenie Castonguay held deposit the Southbridge 
Savings Bank evidenced account book No. 29335 that bank 
trust for the plaintiff, and that the defendant bank pay the amount 
said deposit the plaintiff. Thereafter final decree was entered 
with the foregoing order, with costs. The defendant ap- 
pealed from the findings fact, and the order above recited, and from 
the final decree. stipulated the parties ‘‘that the bank book 
suit, which was offered exhibit the trial, bore the following 
title: ‘Eugenie Castonguay trust for Aurore Castonguay (and 
stamp form). ease death trustee payable the beneficiary’ 
and that this fact, and this stipulation, lieu motion amplify 
the incorporated the record upon appeal the Supreme 
Judicial 

the contention the defendant that upon the facts found the 
plaintiff acquired title the deposit, and that the act the plain- 
tiff’s mother was attempted testamentary disposition which was in- 
valid and contrary. the statute wills. settled many deci- 
sions this court that the question whether deposit savings bank 
fact. Kelley Snow, 185 Mass. 288, 299, 89. 

manifest from the facts found that the testatrix had fully con- 


E. 
Is. 


234 THE BANKING LAW JOURNAL 


stituted herself trustee for the plaintiff. was within her power 
establish the trust favor her daughter. Although was not 
writing, parol evidence was admissible establish the trust. does 
not appear from the facts found that was the intent the testatrix 
make testamentary disposition this deposit, nor that she made the 
gift her daughter present contemplation death. plainly ap- 
pears that this was fully executed trust inter vivos. The circumstance 
that the gift the deposit was not paid over the plaintiff until 
after the death the settlor did not affect its validity. reservation 
income the settlor does not impair the validity the trust. Chip- 
pendale North Adams Savings Bank, 222 Mass. 499, 502, 111 
371. The case governed Davis Ney, 125 Mass. 590, Am. Rep. 
272; Gerrish New Bedford Institution for Savings, 128 Mass. 159, 
163, Am. Rep. 365; Alger North End Savings Bank, 146 Mass. 
418, 423, 916, Am. St. Rep. 331; Serivens North Easton 
Savings Bank, 166 Mass. 255, 251; Kendrick Ray, 173 Mass. 
305, 309, 823, Am. St. Rep. 289; Supple Suffolk Savings 
Bank, 198 Mass. 393, 126 Am. St. Rep. 451; Moore 
O’Hare, 224 Mass. 283, 112 863; McCaffrey North Adams 
ings Bank, 244 Mass. 396, 138 393; Jones Old Colony Trust Co., 
251 Mass. 309, 146 716. See, Simpkins Old Colony Trust 
Co., 254 Mass. 576, 583, 151 87. 

The Sherman New Bedford Five Cents Savings Bank, 
138 Mass. 581. Nutt Morse, 142 Mass. 763, Noyes Insti- 
tution for Savings Newburyport, 164 Mass. 583, 103, Am. 
St. Rep. 484, Bailey New Bedford Institution for Savings, 192 Mass. 
564, 648, 116 Am. St. Rep. 270, and other cases cited the 
defendant are distinguishable their facts from the case bar. 

follows that the final decree must affirmed, with costs. 

Ordered accordingly. 


RIGHTS ESCROW DEPOSITOR PRE- 
FERRED CREDITOR 


Pottorff Key, United States Circuit Court Appeals, Fed. Rep. 
(2d) 833 


The plaintiff deposited check under escrow agreement with 
bank which the defendant later became the receiver. The bank 
collected the check the form check and used the 
latter instrument clearing transaction. Upon the failure the 
bank was held that the plaintiff was not preferred creditor. 
the bank had retained the plaintiff’s check, the cashier’s check 
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which received for the check, the proceeds the deposit 
could have been traced into the hands the receiver, the plaintiff 
would have been preferred over the other the bank. But, 
when the cashier’s check was ‘‘irrevocably used discharge the 
bank’s obligations its general depositors, the trust res (subject 
the trust, that the check its proceeds) was dissipated and 
When that happened the plaintiff became mere general creditor. 


Action Key against Pottorff, receiver the First 
National Bank Paso, Tex. Judgment for plaintiff, and defendant 
appeals. 

Reversed, with directions. 

Thornton Hardie, Paso, Tex., for appellant. 

Ed. Whitaker, Paso, Tex., for appellee. 


SIBLEY, J.—The appellee, Key, gave First National Bank 
Paso, Tex., his check another bank for $500, and took receipt 
reading: ‘‘Received the above mentioned Key the sum 
$500.00 together with copy the foregoing contract held the 
First National Bank Paso, Texas, under the terms and conditions 
the foregoing That contract was one for the purchase 
Key from third person certain realty, which was stipulated 


that, pending examination the title, Key should place $500 with the 
bank ‘‘in forfeited the vendor damages the title 
proved good and Key failed purchase; applied purchase 
money Key kept his contract; returned Key the title 
proved bad. The next day the bank collected the check, accepting in- 
stead cash the cashier’s check the drawee bank. Three days later 
this cashier’s check was taken the clearing house and used offset 
checks drawn against the First National Bank its customers, the 
clearing house transaction resulting large balance against the First 
National Bank, which was charged against its reserve the local branch 
the Federal Reserve Bank, and later made good deposit funds 
drawn from other sources. The First National Bank several weeks later 
failed and was put into receiver’s hands. Key became entitled have 
the $500 back, and sued establish preferential claim against the 
fund the receiver’s hands. The District Court held the $500 
trust, and that the bank had treated the cashier’s check representing 
cash and had commingled with its other cash items, making its 
total cash assets common fund impressed with the trust, and, being 
proved that the bank’s assets had never since been less than $500, 
the receiver was ordered pay that sum preferred claim. The 
receiver appeals. 

agree that the $500 was not general deposit loan the 
bank, but was special deposit, law bailment and equity trust. 
was shown that the banks Paso habitually used money thus de- 
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posited ‘‘in escrow,’’ putting its place memorandum 
check certificate but there evidence that Key knew 
of, assented to, any such thing. The bank’s agreement with him was 
express that would hold—not borrow use—the money, and would 
the contingency which happened return him. The ownership 
the check which represented the $500 was Key his 
vendor and not the bank. 

not agree that this trust res became commingled with the 
funds the bank unidentifiable and thus raise lien con- 
fusion. the check for the $500 was put with the other cash 
items the bank, continued easily recognizable, and could have 
been reclaimed. When taken the clearing house and used offset 
checks drawn the bank was still the identifiable property Key 
his vendor wrongfully thus used. Had the bank gotten anything 
exchange for it, that thing would have been claimable the proceeds 
the trust res. Jefferson Standard Life Ins. Co. Wisdom (C. A.) 
(2d) 565. But, when irrevocably used discharge the bank’s 
obligations its general depositors, the trust res was dissipated and 
lost. City Bank Hopkinsville Blackmore (C. A.) 771; 
Beard Independent Dist. (C. A.) 375; First Natl. Bank 
Williams (D. C.) (2d) 585; Larabee Flour Mills First Natl. 
Bank (C. A.) (2d) 330; Nyassa-Arcadia Dist. First Natl. 
Bank (D. C.) (2d) 648; Farmers’ Nati. Bank Pribble (C. A.) 
(2d) 175. Only the personal liability the trustee remained, 
and, unless the aid statute, there for that preferential lien 
the defaulting trustee’s insolvent general estate. Spokane County 
First National Bank (C. A.) 979; Board Commissioners 
Strawn (C. A.) 157 49, (N. 1100. may true 
that, the trust money had not been used make the clearance, cash 
the bank would have been, that the use the trust money this 
way preserved that extent the which remained and later went 
into the receiver’s hands; but this benefit has always been considered 
too uncertain and elusive constitute tracing the trust. City 
Bank Blackmore A.) 771; Brown (C. A.) 193 
24; Empire State Surety Co. Carroll County A.) 194 
593; First National Bank Williams (D. C.) (2d) 585; Farmers’ 
Natl. Bank Pribble (C. A.) (2d) 175. Frelinghuysen 
Nugent (C. C.) 229, 239, misapplied money used for pay rolls was 
denied lien manufactured goods. Justice Bradley stated the law 
words quoted with approval Peters Bain, 133 page 693, 
Ct. 354, Ed. 696, thus: the equitable right fol- 
lowing misapplied money other property into the hands the par- 
ties receiving it, depended upon the ability identifying it; the equity 
attaching only the very property misapplied. This right was first 
extended the proceeds the property, namely, that which was 
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confused with other property the same kind, not distin- 
guishable, without any fault the part the possessor, the equity was 
lost. Finally, however, has been held the better doctrine that con- 
fusion does not destroy the equity entirely, but converts into charge 
upon the entire mass, giving the party injured the unlawful diver- 
sion priority right over the other creditors the possessor. This 
far the rule has been The lien confusion rests 
upon certainty that the mixed mass which passes the receiver con- 
tains the trust property its proceeds, though not capable separa- 
tion and identification. This certainty often reached through pre- 
sumption that withdrawals from the mass are the wrongdoer’s own 
portion. But, any time the withdrawals are great necessarily 
have encroached the trust portion, the lien will not usually en- 
large cover later additions the mass. Board Commissioners 
Strawn (C. A.) 157 49, (N. 1100; American Can 
Co. Williams (C. A.) 178 420. the case bar, far from 
tracing the trust res its proceeds into the hands the re- 
the evidence traces elsewhere. was never converted into 
cash into which had earmarks, was never confused with 
other similar property become unidentifiable. know that 
neither the cashier’s check for $500 nor anything representing 
the fund the receiver’s hands. subrogate Key the place the 
checkholders who were paid this check would him good, for 
still would what now, mere general creditor. Though the 
victim wrong and involuntary creditor, has for that reason 
better equitable right what the receiver’s hands than other 
have. The contrary view expressed San Diego County 
California Natl. Bank (C. C.) 59, was disapproved Multono- 
mah County Oregon Natl. Bank (C. C.) 912, and Spokane 
County First Natl. Bank (C. A.) 979, and believe has 
not since been asserted the federal courts. 

much relied sustain the judgment appealed from. The court there 
reviews the cases and concedes that they establish such principles 
have just asserted, but avoids their consequences the novel view that 
trust check, when treated bank one its cash items, thereby 
confused with its though had been unidentifiable currency 
and that, the bank misuses the check, thereby sets apart trust 
res equivalent value other cash assets. Such doctrine amounts 
saying that every misapplied money money’s equivalent 
the wrongdoer’s other cash and cash items stand its place long 
has any, establishing effect general lien all such. ‘‘If the 
plaintiff’s contention well founded, and follow misappropriated 
moneys only necessary show that receiver has, and that the 
trustee had, assets, the rule simply that demand for such moneys 
preferred claim against any substantial estate. adopt this view 
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away with all the equitable principles out which the right 
follow trust funds grew.’’ American Can Co. Williams (C. A.) 
178 420, page 423. hold this contention that, trust res 
can followed, must be; and that lien confusion can fixed 
fund only when the confusion actual and when the fund shown 
have really received and still contain the trust res its proceeds. 

The judgment reversed, with direction disallow appellee’s claim 
preferred and allow general claim only. 


SURETY DEPOSITORY BOND NOT LIABLE 
WHERE BANK CLOSED EMERGENCY 
LEGISLATION 


City East Cleveland Fidelity Deposit Co. Maryland, United 
States District Court, Fed. Supp. 212 


The Ohio emergency legislation, directing banks suspend pay- 
ment liabilities, except the extent per cent. thereof, and 
the Presidential Proclamations and Executive Orders, declaring the 
bank holiday and suspending all banking transactions during the 
continuance such holiday, are valid and constitutional; during 
the time while such legislation remains effect surety bond, 
securing city.deposits bank, cannot held liable the bond 
the city. The city cannot maintain action against the bank 
while such legislation and there can action against 
unless there cause action against the principal (the 
bank). 


Law. the City East Cleveland against the Fidelity 
Deposit Company Maryland. 

Action dismissed. 

Edward Binyon, Cleveland, Ohio, for City East Cleveland. 

McKeehan, Merrick, Arter Stewart, Cleveland, Ohio (William 
Stewart, Cleveland, Ohio, counsel), for Fidelity Deposit Co. 
Maryland. 


WEST, J.—This action the city East Cleveland 
against the defendant bonding company, recover upon depository 
bond given under Gen. Code, 4295, the amount remaining the hands 
the depository and which refused pay over April 1933. 
Jury was waived. The Chagrin Falls was deposi- 
tory, and its refusal was based wholly upon the federal and state emer- 
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gency legislation and orders issued thereunder early 1933. Section 
tit. USCA, and section 95, tit. USCA; Presidential Proclama- 
tions March and (12 USCA Executive Orders 
6073 and 6080 (12 USCA note, and 203 note) Ohio Gen. Code, 
and 710-88a; Exhibit order superintendent banks 
dated March ordering Chagrin Falls Banking Company, pursuant 
Gen. Code, 710-107a, suspend payment liabilities the bank ex- 
cept per cent. thereof; Exhibits and appointment 
Henry, conservator said banking company, dated April and his 
commission dated April 10. The Act Congress, section 95, supra, 
prohibited the bank, which member the Federal Reserve System, 
from transacting any banking business, with exceptions not material 
here, and provided severe penalty for its violation. Ohio statute Gen. 
Code, 710-107a, authorized the superintendent banks order the 
suspend payment any way its liabilities depositors and 
other creditors, with exceptions not material; and section 710-88a gave 
the superintendent power appoint conservator, whose numerous 
duties are laid down the section. 

think there can doubt the validity this legislation. 
Sneeden City Marion (C. (2d) 721, the head- 
note reads: 


business intimately connected with public interest 
that Congress and Legislatures may prohibit altogether, may pre- 
conditions under which may carried 


attention directed the decision the Supreme Court 
South Carolina dated May 11, 1933, the case State rel. Zimmerman 
Gibbs, ——. The court considered and sustained the 
validity emergency banking legislation passed 1933. One the 
provisions the law appears prohibit the bringing actions against 
the bank any one, including depositors and stockholders. This was 
attacked unconstitutional and depriving depositors their prop- 
erty without due process law and denying them the right speedy 
remedy the courts. The court thought the extraordinary and serious 
conditions confronting the country justified the Legislature tempo- 
rarily suspending the rights depositors and The following 
quotation from the opinion: 


hardly necessary repeat what have already indicated, 
that the act was intended only suspension legal rights. 
enjoyed the citizen normal times, and such suspension can exist 
long only the necessity for 


Defendant’s claim its answer that the congressional and state 
legislation above cited has changed the contract between the city and 
its depository bank entirely release the surety from its obligation. 
argument, however, admits that there has been release but only 
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suspension the city’s rights and that this time least, the 
defendant’s liability its bond has not been wholly discharged. How- 
ever, claims that the bond cannot enforced against until the 
banking restrictions which now prevent its principal from returning the 
deposit any part thereof, are lifted. cites great many cases, most 
them relating the power the government interfere with pri- 
vate contracts during the recent war, support its contention that 
governmental interference will either discharge suspend the opera- 
tion contract, the require. But none the cases 
involved the precise situation have here. The question not merely 
the effect upon the contract between the city and the bank but rather 
what was the direct indirect result the emergency acts and orders 
the contract between the surety company and the 

There are many instances which the principal bond cannot 
held liable the main contract, but where the surety is, notwith- 
standing, held the bond. 995, 44; Gates Tebbetts, 
Neb. 573, 119 1120, (N. S.) 1000, Ann. Cas. 
1183; Backus Feeks, Wash. 508, 129 86, Ann. Cas. 1914C, 553. 
note the last case stated: 


the performance invalid contract that the invalidity the 
result personal privilege disability the obligor the 


although the general rule unquestionably that the extent 
the liability the debtor measures and limits the liability 
the surety, exception exists where the principal, when sued, takes 
advantage matter defense which altogether personal char- 
acter, where the extinction the principal’s obligation arises from 
cause originates the law.’’ 


The reported seem make distinction between matters 
defense personal character and those originating the law. For 
example, the cases above cited from Nebraska and Washington con- 
cerned defenses which the defendant could insist upon not. 
similar nature are the defenses and Yet they 
all originate the law that minor not liable his contract, that 
bankruptey constitutes complete defense, The court has been 
good deal trouble learn whether the defense asserted here, which 
originates and grows out legislation and nothing else, 
that type defense that good against the principal but not against 
the surety bond. have found direct authority. But the 
nature things, the defense here will release the bank from present 
liability, has the same effect the surety. sense personal 
the bank, although directed against the bank and not against the 
surety. The bank forbidden pay its depositors and 
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say that will will not avail itself this defense, other 
words, that will will not, chooses, obey the law, for the law 
being constitutional and valid, must obey. true the bond sued 
unconditionally requires the bank repay the city the deposited 
funds with interest, and the contingency that has happened could have 
been provided against the contract. may claimed that, the 
enactment this new legislation was fairly within the contemplation 
the parties, the surety should respond. But the sole basis the 
legislation the unusual, perhaps unprecedented, situation which sud- 
denly confronted the country last spring. Certainly the parties could 
not expected have had such emergency contemplation. 


cause action can not exist against surety, such, unless 
cause action exists against his principal. This rule results 
corollary, from the very definition the contract suretyship, that 
the obligation the surety being accessory the obligation the prin- 
cipal debtor obligor, its essence that there should valid 
obligation such principal, and that the nullity the principal 
obligation necessarily induces the nullity the And 
general rule the obligation the surety, such, cannot exceed that 
the principal, being said that would most unjust and incongruous 
hold the surety liable, where the principal not 


Another feature considered that, the defendant pays under 
this bond time when not legally bound pay, the payment will 
regarded voluntary and cannot recovered back from the prin- 
cipal. 1098, 1099. The court must recognize the legal 
situation and the defendant’s rights under the law principal and 
surety. While defendant compensated surety, still surety 
and entitled surety’s rights. When this action was 
neither the bank nor the defendant was liable suit and that fact 
the case decided. 

Plaintiff’s counsel claim that the demand made upon the bank was 
illegal. not agree this. There nothing the law, 
the new legislation orders under it, which forbids depositor making 
demand closed bank. Demand may ineffectual though not 
illegal. Defendant relies Zimmerman Miller (D. (2d) 
629. that case the demand which was made upon the Austrian bank 
was one that could not lawfully made. But that was prob- 
ably because such demand would violate the nonintercourse require- 
ments the war situation. virtue section the Trading with 
the Enemy Act, demand might lawfully have been made upon the alien 
property custodian. 

not regard the financial condition the Chagrin Falls Bank 
the fact that has made attempt least successful attempt 
open for business, any way material. Counsel for the city in- 
sists that the real reason why the deposit was not repaid was that the 
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bank did not have the funds and that the emergency legislation had 
nothing with it. Also that the failure the bank secure the 
lifting the orders equally cause nonpayment. 

These claims are significance; for any event the law pro- 
hibits payment the bank, and the law must ‘be obeyed. must 
obeyed even being badly administered, that the bank closed 
when should open. The defendant not this time liable, for 
which reason entitled judgment its favor. The court wishes 
made plain that defendant has not been completely discharged and 
will subject suit whenever the bank is. 


DEPOSITOR DELIVERING CHECK BANK 
FOR PURCHASE LIBERTY BONDS 
NOT PREFERRED CREDITOR 


Dupree Harrell, Supreme Court North Carolina, 172 Rep. 214 


The plaintiff drew his check his bank, payable the order 
the bank, and delivered the bank with instructions purchase 
Liberty Bonds with it. The bank held the check four days, then 
issued its check for the amount, charging the same against 
the depositor’s and sent the cashier’s check broker 
requesting him the bonds and forward them the 
depositor. The bank closed the following day and the broker re- 
turned the check the bank, whereupon the liquidating agent 
the amount back the depositor’s account. these cir- 
cumstances was held that the transaction did not constitute 
deposit’’ and that the depositor was not entitled pref- 
erence payment over other depositors. 


Action Dupree against Harrell, liquidating agent 
the Bank Pender, and Gurney Hood, Banks for 
the State North Carolina. 

Judgment for plaintiff, and defendants appeal. 

Modified and, modified, affirmed. 

The pertinent facts are substantially follows: The plaintiff had 
deposit with the Bank Pender January 1932, checking 
the sum $3,156.75. that date Dupree drew check 
against said deposit words and figures follows: ‘‘Burgaw, C., 
January 1932. The Bank Pender 66-321. Pay the order 
Bank Pender $2,000.00 Two Thousand Dollars, for $2,000.00 
Dupree.’’ Said Dupree caused said check presented 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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said bank January 1932, during regular banking hours, and 
Branch, president the bank, was instructed purchase Liberty 
bonds with the proceeds said check. was the custom said bank 
purchase bonds for its customers when requested so. The Bank 
Pender held said check until January 1932, and said date 
charged the same the account Dupree. After said check had 
been charged his account, Dupree then had balance deposit 
$1,127.41. January 1932, the Bank Pender issued its 
check for the sum $2,000, payable Nolting Co., and trans- 
mitted the check, together with order for $2,000 Liberty bonds, 
shipped Dupree. The Bank Pender did not open for 
business January 1932, and has since been the hands the 
state commissioner banks. Nolting Co. received the check and 
order for bonds January 1932, and after learning that the Bank 
Pender had failed, returned the check and canceled the order. When 
the check reached the Bank Pender, authorities employed 
the state commissioner banks were making audit the con- 
dition the bank, and the auditors credited said cashier’s check the 
Dupree after said bank had been closed and its busi- 
ness suspended. the time the bank suspended business had 
hand its vaults and deposit the sum $16,245.35, and all 
times from January 1932, January 1932, inclusive, had hand 
excess the amount necessary for the purchase the bonds. 

Upon the foregoing facts the trial judge found matter law 
that the sum $2,000 sued this action was special deposit for 
purpose the Bank Pender the time the closing 
said bank January 1932, and said sum was further declared 
lien upon the assets the bank, and the commissioner banks or- 
dered pay said sum full before making payment 

From judgment signed the defendant appealed. 

Johnson, Burgaw, for appellants. 

Clifton Moore, Burgaw, for appellee. 


BROGDEN, J.—The only question law whether the facts create 
preference. 

The plaintiff insists that the disclose that had checking 
account $3,156.75, and that was anxious purchase $2,000 worth 
Liberty bonds with this money. Thereupon went the bank 
and drew check his payable the bank, for the sum 
$2,000 and presented the check official the bank, who agreed 
the proceeds same, wit, the sum $2,000, for the sole and 
exclusive purpose purchasing Liberty bonds. Therefore, the plain- 
tiff says that legal effect presented his check the window, re- 
ceived $2,000 cash, and redeposited the money the bank special 
deposit for the sole purpose buying Liberty bonds, and therefore 


d 
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entitled preference. The identical contention was made 
Blakey Brinson, 286 254, Ct. 516, 518, Ed. 1089, 
1288, and was intimated that such position found support 
the authorities and ‘‘might afford basis for the inference 
that respondent, longer content with the role had sought 

Upon the other hand, the defendant insists that the plaintiff had 
$2,156.75 the bank and was desirous using portion said fund 
for the purpose purchasing Liberty bonds; that while drew 
check payable the bank and presented another official the 
bank, this transaction was effect mere shifting credit the 
bank affecting the identical sum money then the credit the 
plaintiff and that act was done which separated the $2,000 from 
the mass the deposit; and that truth the giving the check, 
under the disclosed the record, was merely incident 
using funds the bank buy Liberty bonds and that new money 
whatever went into the bank swell its assets. 

Although there wide divergence among the text writers and courts 
last resort interpreting the law preference, the view taken 
the defendant accord with the former pronouncement the court 
upon the subject. Parker Trust Co., 202 230, 162 564; 
Williams Hood, 204 140, 167 574; the Matter 
Liquidation the Bank Pender, 204 143, 167 561; Flack 

The plaintiff entitled judgment, but not preference. 

Modified and affirmed. 


TIME FOR PRESENTMENT LOCAL CHECK 


Lowell Co-operative Bank Sheridan, Supreme Judicial Court 
Massachusetts, 188 Rep. 636 


check delivered the payee the same place which 
the drawee bank located, should presented for payment not 
later than the close banking hours the following day. 
not presented within such time and payment refused because 
the failure the drawee bank, the loss will fall the payee and 
not the drawer. 

The court intimates that, the payee deposits the check his 
own bank the day following receipt (the here involved was 
delivered the payee after banking hours) presentment the bank 
deposit the day after deposit will sufficient time. 

The drawer the check, defendant this case, was depositor 


For similar decisions see Banking Law Journal (Fourth 
Edition) 
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the plaintiff co-operative bank and the check was delivered him 
payment his dues the bank late Friday afternoon. Dur- 
ing certain time each month checks this character were re- 
ceived large numbers the bank and, with its limited clerical 
force, was impossible list them all and deposit them received 
the bank followed its usual custom depositing its own bank 
Saturday evening checks received Friday, including the 
defendant’s check. was the practice the bank deposit hold 
checks deposited Saturday evening until Monday, list them 
that day and present them the drawee banks Tuesday. That 
practice was followed the present case. The defendant’s check 
was refused because the failure the drawee bank the close 
business Monday. these circumstances was held that the 
check had not been presented within proper time charge the 
drawer with liability. The check had been delivered the drawer 
the plaintiff bank pay the balance due note his held 
the bank. The bank brought this action recover the amount due, 
contending that the check did not constitute payment. Under the 
rule stated was held that the bank was not entitled judgment. 


Suit the Lowell Co-operative Bank against Thomas Sheridan. 
Decree for plaintiff, and defendant appeals. 
Reversed, and bill dismissed. 


Harvey, Lowell, for appellant. 
Qua, Lowell, for appellee. 


RUGG, J.—Allegations the bill admitted the answer are 
these: The plaintiff duly organized co-operative bank with its place 
business Lowell. Since November, 1927, the defendant has been 
the owner unmatured shares capital stock the plaintiff, and 
has been obligated pay stated dues such shares before 
the regular monthly meetings the plaintiff. Those meetings were 
held specified Friday each month. May, 1930, the defendant 
borrowed from the plaintiff $500, executed agreement termed share 
loan note for that amount and, collateral security, pledged his un- 
matured shares stock with stipulations interest and repayment. 
The defendant had repaid $300 this note prior the transaction 
here question. regular meeting the plaintiff was held the 
evening Friday, December 11, 1931, for the receipt moneys due 
that month. Late the afternoon that day the defendant tendered 
the plaintiff payment his obligations his check for amount 
equal the balance his note plus the monthly dues his unmatured 
shares. The clerk the plaintiff whom this tender was made re- 
ceived the check, caused the note perforated with the legend Paid 
and handed the defendant, who retains and refuses 
return the plaintiff, made the entry the pass book evidencing the 
pledged shares ‘‘Paid loan, and made appropriate entries 
pass books payment dues the shares the defendant. 
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Allegations the bill which the defendant pleaded ignorance 
are these: The plaintiff comparatively large co-operative bank. 
December, 1931, and for some time prior, payments dues, inter- 
est and fines amounted approximately $75,000 monthly divided into 
about four thousand small payments substantially all made during the 
week the monthly meeting and far the greater portion the day 
the meeting and the Saturday following. More than one third 
these payments were made check. was practical impossibility 
for the clerical force the bank list and deposit each these checks 
received, and for long time had been the custom the plaintiff 
the regular course its business list the day following its meet- 
ing day all checks received that and the preceding day and deposit 
them one its local banks deposit the evening that Saturday 
near the close business that evening. That regular course 
business had been followed for years with respect the monthly checks 
given the defendant the plaintiff. Pursuant that custom the 
plaintiff deposited the evening Saturday, December 12, the 
Union Old Lowell National Bank Lowell checks the number 
five hundred fifty-five including the check received from the defendant 
December 11. The Middlesex National Bank, which the check 
the defendant was drawn, was national banking association then doing 
business Lowell, but did not belong the local clearing house. For 
some time before December, 1931, had been the habit the Union 
Old Lowell National Bank list after the close business each day 
all checks drawn the Middlesex National Bank and present them 
the next morning, except that checks received Saturday evening 
were listed Monday and presented Tuesday morning. Following 
this custom the check the defendant here question was listed 
Monday, December 14, 1931, for presentment Tuesday morning, but 
the close business the afternoon that Monday the Middlesex 
National Bank suspended operations and has not been reopened. 

The prayers the bill are that decree entered favor the 
plaintiff for payment the note and interest and for other relief. 

The defendant, above recited, having admitted some allegations 
the close business the afternoon that Monday the Middlesex 
that the plaintiff received his check payment his debts and did 
not present within reasonable time. 

The parties filed stipulation agreeing addition the facts ad- 
mitted the defendant’s answer that the treasurer the plaintiff 
were present would testify all the other facts alleged the bill, 
that the defendant had deposit the Middlesex National Bank suffi- 
cient funds meet his check and that his check would have been paid 
had been presented before the closing that bank the close 
business Monday, December 14, 1931. 

The trial judge found that the defendant’s check was accepted 
payment, and that, giving due weight the usage the business and 


@, 
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the facts this particular case, there was failure present the 
check for payment within reasonable time after its issue the time 
the bank which was drawn was closed. found and ruled that 
thereafter presentment for payment and notice dishonor were not 
required. Decree was entered favor the plaintiff. The appeal 
the defendant brings the case here. 

The stipulation the parties that the treasurer the plaintiff 
present would testify all facts alleged the bill not admitted the 
the court. Frati Jannini, 226 Mass. 430, 431, 115 746. 
Under this stipulation, may assumed that the trial judge accepted 
true all allegations the bill far they tend support his 
conclusions. 

The relevant statutory provisions are (Ter. 107, 209, 
that ‘‘A check must presented for payment within reasonable 
time after its issue the drawer will discharged from liability 
thereon the extent the loss caused the delay,’’ and section 20, 
that ‘‘In determining what ‘reasonable time’ ‘unreasonable 
time’ regard had the nature the instrument, the usage 
trade business, any, with respect such instruments, and the facts 
the particular case.’’ was said Gordon Levine, 194 Mass. 418, 
421, 505, 506, 1153, 120 Am. St. Rep. 565, 
Ann. Cas. 1119, referring the provision now section that 
laid down new rule because the factors there enumerated had always 
been considered, and that therefore deciding whether check was 
presented within reasonable time ‘‘resort must had the rules 
which have been hitherto established similar cases. And one the 
which have been established that where the drawer and drawee 
and the payee are all the same city town check presented 
within reasonable time should presented some time before the 
close banking hours the day after issued and that its circula- 
tion from hand hand will not extend the time presentment the 
detriment the drawer. presented and paid afterwards the 
drawer suffers harm. But not presented within the time thus fixed, 
and there loss falls not him but the Cases from 
many jurisdictions well leading text books are there cited sup- 
port that proposition. was the implication our own earlier 
decisions. Taylor Wilson, 44, 52, Am. Dec. 180; Small 
Franklin Mining Co., Mass. 277, 280; Whitney Esson, Mass. 
308, Am. Dec. 762; Weddigen Boston Elastic Co., 100 Mass. 
422, 424; Fernald Bush, 131 Mass. 591, 594. was said Furber 
Dane, 203 Mass. 108, 112, 227, 228, Sheldon, J., 
speaking for the court: ‘‘The check received 
January 13th was not presented for payment until January 
15th. would have been paid had been presented during banking 
hours January 14th. this delay made the check his 
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Thus Gordon Levine, 194 Mass. 418, 421, 505, 
(N. 120 Am. St. Rep. 565, Ann. Cas. 1119, was reaffirmed. 
See, also, Gordon Levine, 197 Mass. 263, 266, 861, 
(N. 248, 125 Am. St. Rep. 361. Plainly this the general rule. 
Ann. Cas. pages 1121, 1122 note. There was failure the part the 
plaintiff comply with this general rule. The check was delivered 
the defendant drawer the plaintiff its place business Lowell 
late the afternoon Friday, December 11. Whether was thus 
delivered after the close the business hours commercial banks does 
not appear, but the plaintiff was open for business. was issued 
the defendant the plaintiff bank Lowell and was drawn com- 
mercial bank Lowell. The general rule above stated, therefore, was 
precisely applicable the facts here disclosed. required that the 
check ‘‘be presented some time before the close banking hours 
the day after’’ its issue, that say, Saturday, December 12. 
assumed that weight may attributed the deposit the check 
local bank deposit for collection, that would not extend the time 
beyond Monday, December 14. The check was not presented that 
day. had been presented during banking hours, would have 
been paid. 

The express provision section requires the court determining 
what reasonable time for presentment check take into con- 
sideration ‘‘the facts the particular case.’’ The facts the case 
bar are that the plaintiff co-operative bank. The purpose such 
bank accumulate the savings its members fixed periodical 
instalments payable specified time each month and loan such 
accumulations its members, with right invest funds not needed 
certain other securities. (Ter. Ed.) 170, 13, 21, 22, 
26, 27, 32; Lowell Co-Operative Bank Dafis, 276 Mass. 176 
519. Every shareholder and borrower bound make comparatively 
small monthly payments the bank. This the only form bank 
bound make from its shareholders collections due specified day 
each month. Its design invite large number persons 
become shareholders and make these small payments each month. 
importance that the expenses such institution reduced 
the lowest amount consistent with efficiency and safety. was 
agreed that the treasurer the plaintiff would testify that was 
practical for the plaintiff with its clerical force list 
and deposit all the checks its shareholders they came the 
monthly due date. Its practice with respect such checks has been 
narrated. usage between the plaintiff and its shareholders paying 
dues check not shown have been general custom with all such 
banks. Dickinson Gay, Allen, 29, Am. Dec. 656; Conahan 
Fisher, 233 Mass. 234, 124 Although this regular course 
business had been followed the plaintiff ‘‘for years with respect 
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the monthly checks previously given by’’ the defendant the plaintiff, 
not shown that this course business was known the defendant. 
Commonly, one who deals extensively the receipt checks for col- 
lection its ordinary business must conform the general rules 
law their presentment and collection. The defendant chose 
keep his checking account bank which was not member the 
local clearing house. Collection his checks may have raised ad- 
ditional difficulty for the plaintiff. But does not change general rules 
law the presentment checks drawn such bank. clear- 
ing house established for convenience the banks, and their cus- 
tomers are not parties the regulations established for its operation. 
The practices banks belonging the clearing house with respect 
nonmembers not affect the rights depositors the latter the 
absence knowledge. Merchants’ National Bank National Bank 
Commonwealth, 139 Mass. 513, 518, 89. ‘‘Reasonable time,’’ 
those words are used (Ter. Ed.) 107, 20, 209, has 
well defined and almost universal meaning. There are obvious advan- 
tages uniformity and stability the interpretation statutes re- 
lating negotiable paper. Union Trust Co. McGinty, 212 Mass. 
205, 208, 679, Ann. Cas. 525. 

are opinion that the facts the case bar not take out 
the operation the general rule. follows that there was failure 
present the check for payment within reasonable time after its 
issue and that, had been presented, would have been paid. 
The general rule laid down Gordon Levine, 194 Mass. 418, 
505, (N. 120 Am. St. Rep. 565, Ann. Cas. 
1119, and Furber Dane, 203 Mass. 108, 227, governs the 
facts here disclosed. 

The trial judge also found that ‘‘the defendant’s check was ac- 
cepted the plaintiff Whether that finding would 
stand the check had been presented within reasonable time, had not 
been paid and reasonable notice nonpayment had been given, need 
not considered. Weddigen Boston Elastic Co., 100 Mass. 
422; Dutton Bennett, 262 Mass. 39, 159 524. party re- 
ceiving check ‘‘is guilty laches presenting it, giving notice 
nonpayment, after presentment, and the bank the meantime sus- 
pends payment, thereby makes his own, and shall operate 
payment his debt; the drawer having funds the bank the time 
drawing the check, and not having withdrawn them.’’ Taylor 
Wilson, 44, Am. Dec. 180. The plaintiff made the check 
its own, not having presented for payment within the time permitted 
law. Furber Dane, 203 Mass. 108, 112, 227; Lowenstein 
Bros. Bresler, 109 Ala. 326, So. 860; Sharp Fleming, Ark. 
556, 305; Brown Schintz, 202 Ill. 509, 172; Ander- 
son Gill, Md. 312, 527, 200, Am. St. Rep. 402; 
McFadden Follrath, 114 Minn. 85, 130 542, (N. 


H 
i 


250 THE BANKING LAW JOURNAL 


201; Kilpatrick Home Building Loan Association, 119 Pa. 30, 
754; Manitoba Mortgage Investment Co. Weiss, 459, 
101 37, 112 Am. St. Rep. 799, Ann. Cas. 868. 

Decree reversed. 

Decree entered dismissing bill. 


RIGHTS BANK HOLDING SECURED CLAIM 
AGAINST CLOSED BANK 


First Wisconsin National Bank Milwaukee Kingston, State Com- 
missioner Banking, Supreme Court Wisconsin 
252 Rep. 153 


One who holds claim against closed bank, which claim 
protected collateral, may sell the collateral, apply the proceeds 
(if less than the amount the claim) the satisfaction the 
claim and then file his claim against the bank for the full amount. 
entitled receive dividends until the claim fully liquidated. 

There conflict among the decisions this point, some cases 
holding that, such ease, the secured creditor must either credit 
the value the proceeds the collateral upon the obligation and 
prove claim for the balance, surrender his security and prove for 
the entire amount the claim. 


Action the First Wisconsin National Bank Milwaukee against 
Kingston, Commissioner Banking the State Wisconsin, 
and the First State Bank Strum, bank liquidation. From 
judgment allowing plaintiff’s claim against the bank amount less 
than that claimed, plaintiff appeals. 

Reversed and remanded with directions. 

The action was commenced April 26, 1933, pursuant section 
220.08 (5), Wis. Stats. 1931, upon the rejection the commissioner 
banking plaintiff’s claim against the First State Bank Strum, 
bank liquidation. The claim plaintiff was the amount 
$63,000, which was secured certain collateral. During the course 
the liquidation the collateral was sold and applied plaintiff’s claim, 
leaving balance $17,685.52. claim was disallowed the 
commissioner except this balance. The case was tried the court, 
which made findings fact and conclusions law, and ordered judg- 
ment allowing plaintiff’s claim the sum $17,956.68. 
appeals. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §157. 
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Miller, Mack Fairchild, Milwaukee, and Barlow Fugina, 
Arcadia (Paul Newcomb, Milwaukee, counsel), for appellant. 

Alden Losby and Ramsdell, King Linderman, all Eau Claire, 
for respondents. 


WICKHEM, J.—There issue fact involved this case, and 
the sole question presented whether plaintiff, secured creditor, 
should permitted receive dividends upon the full amount its 
claim, or, was held the commissioner banking and the trial 
court, upon the balance due after deducting the amounts realized the 
sale the collateral security. 

Upon this question there conflict authority. The English rule 
applicable this situation, frequently known the chancery rule, has 
been adopted majority courts this country. Under this rule, 
which plaintiff contends for, the creditor permitted prove the fuil 
amount his claim and receive dividends upon the basis this 
amount regardless sums realized sales collateral after the trans- 
fer the assets the liquidator, provided the dividends thus received, 
plus the amount realized upon the does not exceed the full 
amount his claim. Under the so-called bankruptcy rule the secured 
must either credit the value the proceeds the collateral 
upon the obligation and prove for the balance, surrender his security 
and prove for the entire amount the claim. Variations these rules 
are noted, but fundamentally the bankruptcy and the chancery rules 
may said represent the difference opinion upon the subject. 
This court definitely committed the chancery rule. Harrigan 
Gilchrist, 121 Wis. 127, 909, the court very clearly lays down 
the rule applicable this state such situation here presented. 
Speaking through Mr. Justice Marshall, was there said: 


that would not necessarily condemn fraudulent, wrong- 
ful, expenditure from the trust fund the interest securing great 
reduction the secured debt the collateral possible; because 
the holder thereof not bound have his collateral valued and applied 
upon his nor bound exhaust his collateral and confine his 
claim against the trust fund the balance. True, there some conflict 
the authorities this, but the better rule, seems, and the only one 
that can enforced without trespassing upon the constitutional right 
property, that every creditor insolvent, whose property 
the hands court receiver for the benefit creditors, has equal 
right with every other creditor any general distribution that may 
made the trust fund. His right that regard becomes vested when 
the creditor relation established. Every contract right includes, 
implication, the law for its enforcement, existing the time its in- 
ception. Peninsular Works Union Co., 100 Wis. 488, 
How. 311, Ed. ereditor, having vested right the 
property his debtor generally for the collection his claim, does 
not lose impair taking security. Having such right, does 
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not lose impair the circumstance that receiver stands the 
place his debtor. may prove his claim the full amount and 
share with all other creditors the basis the face thereof every 
general distribution trust funds, till such time as, with the dividends 
received and the proceeds his security, shall have received full 
payment; and there then anything left his security, will be- 
long the trust fund. entitled all the advantages 
tion general creditor, and all the advantages accruing out holding 
security, because such was the contract with the debtor. Pages 
344 121 Wis., 909, 975. 


The court further stated that the refusal the part some author- 
ities apply this rule was due either misconception the proper 
application the rule failure observe that the bankruptcy law 
wholly statutory. The same view was expressed Corbett Joannes, 
125 Wis. 370, 104 69, which the court quoted with approval 
from the opinion Mr. Justice Fuller Merrill Jacksonville Nat. 
Bank, 173 131, Ct. 360, Ed. 640, which the leading 
statement this country the chancery rule. The chancery rule 
841, Am. St. Rep. 435, although there the security consisted 
the indorsement third person, and the application the equity 
rule would not affect assets otherwise available for the general credi- 
tors. This circumstance not sufficient destroy the authority the 
ease. The three cases, taken together, indicate that this court adopts 
and applies the equity rule. This rule has been attacked and defended 
with equal vigor. See Illinois Law Review, 170. pointed out 
behalf the defendants that, the security had been sold prior 
liquidation proceedings and the proceeds applied the debt, there 
would remain provable claim only the balance, and that there 
reason make distinction when the collateral sold after the claim 
filed and proved. the first case, however, the claim has been actu- 
ally reduced partly extinguished the time when claims are 
filed, and the second case wholly unpaid such time. There 
certainly nothing inequitable the position secured 
such creditor has attained secured position lawfully, his rights 
general creditor should not diminished reason his prudence 
exacting security. Harrigan Gilchrist, supra. are not persuaded 
that the equity rule unjust and, heretofore noted, firmly 
established this state. see reason depart from it. 

that the enactment chapter 477, Laws 1933, making 
applicable bank liquidations the bankruptcy rule, came too late 
affect this case. suggested defendant that the enactment this 
chapter indicates the view the banking department and the Legis- 
lature that the bankruptcy rule the equitable and fair rule. However, 
the Legislature has not seen fit modify the equity rule until the enact- 
ment question, and then has modified only far bank 
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liquidations are concerned. The enactment may involve recognition 
the necessity legislation change rule property that had 
been long established and held this state. Beyond that has 
materiality here. 

Judgment reversed and cause remanded with directions for further 
accordance with this opinion. 


LIABILITY DIRECTORS DECLARING DIVI- 
DENDS WHEN BANK INSOLVENT 


Belmont Gentry, Supreme Court South Dakota, 252 Rep. 


The South Dakota statute, 8989, Rev. Code 1919, provides that 
bank directors who pay dividend when the bank danger 
‘‘or when they not have good reason believe that 
there are sufficient net profits properly applicable thereto, without 
impairing diminishing the capital, they shall jointly and 
severally liable the creditors the corporation the time 
declaring such dividends, double the amount 

Under this statute held that action recover the double 
liability cannot maintained the trustees closed bank, but 
that such action must brought the 


Action Belmont and others members the Board 
Trustees the Hill City Bank Hill City, insolvent bank 
liquidation, against Mrs. Gentry, also known Laura Gentry, 
and another. From order sustaining defendants’ demurrer the 
plaintiffs appeal. 

Affirmed. 

Fellows, Rapid City, for appellants. 

Denu Philip and George Flavin, all Rapid City, for re- 
spondents. 


RUDOLPH, J.—The plaintiffs have appealed from order sus- 
taining demurrer the complaint the grounds that the complaint 
did not state facts sufficient constitute cause action. The com- 
plaint alleges that the Hill City Bank being insolvent July 18, 
suspended business and was taken charge the superintendent 
banks; that thereafter, pursuant the provisions chapter 90, Laws: 
1931, order was made the court Pennington county 
removing the liquidation the bank from the control the superin- 
tendent banks, and placing the liquidation thereof under the direct 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1037. 
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control the depositors such bank that the plaintiffs are the trustees 
named the depositors and unsecured creditors the bank proceed 
with the liquidation its assets; that the defendants are directors 
the bank, and have been since before January 1929; that time 
since before January 1929, did the bank have any net profits prop- 
erly applicable the payment any dividends which would not im- 
pair diminish its capital; notwithstanding such fact the defendant 
directors said bank willfully, negligently, and without any good 
reason believe that there were any net profits properly applicable 
the payment dividends without impairing and diminishing its capital 
did during the years 1929, 1930, and 1931 vote, declare, and cause 
paid the stockholders such bank dividends the sum $7,000; 
that the payment such dividends impaired and diminished the 
tal such bank the amount $7,000 which has never been restored. 
The plaintiffs asked for judgment double the amount the dividends 
declared, the sum $14,000. 

This action against certain directors the bank enforce 
statutory liability. Counsel for appellants who drafted this complaint 
states his brief that this action ‘‘based upon the statutory liabil- 
ity such prescribed the 1919 Revised Code, Section 
8989.’’ Treating such action, has cause action been stated? 
The action being statutory, must look the statute. Section 8989, 
1919, follows: ‘‘No dividends shall paid any stockholder 
bank except out the net profits properly applicable thereto, and 
which shall not any way impair diminish the capital; and any 
such shall paid, every stockholder receiving the same shall liable 
restore the full amount thereof unless the capital subsequently 
made good; and the directors any bank shall pay dividend when 
insolvent danger insolvency, when they not have good 
reason believe that there are sufficient net profits properly applicable 
thereto, without impairing diminishing the capital, they shall 
jointly and severally liable the creditors the corporation the 
time declaring such dividends, double the amount 

The statute provides that the directors ‘‘shall jointly and sev- 
erally liable the creditors the corporation the time declaring 
such dividends, double the amount Thompson Cor- 
porations (3d Ed.) 1484, speaking with reference statutes similar 
our section 8989, the author says: ‘‘Under these statutes almost with- 
out exception the liability imposed the creditor; sometimes the 
corporation and and some eases the corporation stock- 
holder. Under all such statutes self-evident proposition that the 
party whose favor such liability imposed has the right action 
enforce it. Whether receiver can maintain action must 
depend, the main, upon the terms the particular statute. the 
statute makes the penalty debt due the corporation, for breach 
duty the part the directors toward the corporation, then clear 
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that the receiver who succeeds the right the corporation, can main- 
tain the action. The real test, his right sue, would probably 
depend upon the question whether the penalty made the statute 
part the assets, which the duty the receiver collect and 
distribute ratably among all the creditors; whether the penalty 
made debt due from the directors jointly severally any 
the corporation. 

the case Seegmiller Day, 249 177, 179, the Cireuit Court 
Appeals, Seventh Circuit, construing statute which 
provided that, the directors should declare and pay any dividend 
while the corporation was insolvent, they ‘‘shall jointly and severally 
liable for all the debts such corporation then existing,’’ held that 
trustee bankrupt corporation could not enforce liability created 
under the statute, because the liability personal the The 
court the Ryerson Son Peden, 303 171, 135 
423, 1273, commenting upon the construction placed 
upon the statute the federal court the Seegmiller Case, supra, 
said the construction there given ‘‘the fair one,’’ and fully approved 
that case. See, also, Hilliard Lyman (C. C.) 138 469, and 
Beachy Co. (D. C.) 170 825, 828. this last-cited case the court 
speaking with reference statutes similar ours said, ‘‘It seems 
clear, therefore, that this statutory cause action belongs exclusively 
the The cases have observed holding that the receiver 
insolvent corporation may maintain the action, are under statutes 
which make the directors liable the corporation. See Stoltz Scott, 
Idaho, 104, 129 340; Hodde Nobbe, 204 Mo. App. 109, 221 
130; Jesson Noyes (C. A.) 245 46. 

think clear that that portion the statute which provides that 
the directors ‘‘shall jointly and severally liable the creditors the 
the time declaring such dividends double the 
amount thereof’’ creates liability favor the creditors the 
poration distinguished from the corporation itself. The liability thus 
created does not become asset the insolvent bank. Under the pro- 
visions chapter 90, Laws 1931, virtue which these plaintiffs 
are acting, their only authority liquidate the assets the insolvent 
bank. follows, therefore, that cause action against these de- 
fendants directors the Hill City Bank has been stated favor 
these plaintiffs. deem advisable here state that the superin- 
tendent banks derives his authority collect the double liability 
stockholders insolvent bank virtue section 8937, 1919. 
This has held that the stockholder’s double liability direct and 
primary the and being liability created the Constitu- 
tion diminished legislative action. Smith Olson, 
Sneve Hagen (S. D.) 250 27. However, the court has never 
been called upon decide whether the superintendent banks after 
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this double liability from the stockholders holds the amount 
thus collected asset the insolvent bank, fund which be- 
longs the the bank. should also here pointed out 
that the liability directors for excessive loans becomes asset the 
bank virtue the provisions section 8990; also the liability 
under the provisions section 8789, is, express terms 
of, made liability the corporation. 

also the position appellants (plaintiffs, trustees the closed 
bank) that the liability imposed upon the directors virtue the 
said section 8989 inures the benefit creditors arising subsequently 
the time the dividends were declared and paid. The appellant, 
other words, asks this court to, interpretation, read out the statute 
the words ‘‘at the time declaring such dividends.’’ The statute 
plain. interpret out the statute the words above quoted, our 
opinion, would nothing less than judicial legislation. not 
believe any extended discussion necessary. The statutory liability 
inures the benefit the the corporation the time 
declaring such dividends.’’ Certainly would hard conceive lan- 
guage that would express the intent the legislature more clearly. 
are satisfied that only those creditors existing the time the dividends 
were declared are entitled the benefits this last portion section 
8989. 

The appellants further contend that, they are not entitled 
double recovery under the provisions section 8989, the complaint 
sufficient state cause action for single recovery under the pro- 


visions section 8789. Section 8789, our opinion, does not have 


reference banking corporations. The liability directors banking 
corporations for the unlawful payment dividends covered the 
provisions section 8989. 

Obviously, there has been attempt this complaint 
action against the defendants stockholders under the first 
portion said section 8989, which makes the stockholders receiving the 
payment unlawful dividend restore the full amount 
‘thereof unless the capital subsequently made Whether these 
plaintiffs can state cause action against the stockholders this 
bank for unlawfully receiving dividends under the first portion said 
section 8989, need not now decide. Sufficient say that this 
decision without prejudice their right bring such action 
they elect, and, course, this decision without prejudice eredi- 
tors the corporation existing the time declaring the alleged un- 
lawful dividends bringing action against the directors under the last 
portion said section 8989. 

From the foregoing follows that the order the trial court 
affirmed. 

All the Judges concur. 


FEDERAL LEGISLATION 
AFFECTING BANKS 


Review Measures Introduced Congress Passed Which 
Have Bearing Banking Activities 


CURRENCY 


Extension Time for Using the United States Obligations Secu- 
rity for Federal Reserve Notes. The Fletcher-Steagall bill (S. 2766, 
7963) extending the period during which direct obligations the 
United States may used collateral security for Federal Reserve 
notes, was passed the Senate February and the House 

February, 1932, Congress passed act amending section 
the Federal Reserve Act (12 Code, 412) providing that until 
1933, the Federal Reserve Board might, upon affirmative 
vote not less than majority its members, authorize the Federal 
Reserve banks offer and the Federal Reserve agents accept Govern- 
ment bonds security for Federal Reserve notes the same manner 
collateral theretofore eligible such security. 

the Act February 1933, this statute was continued effect 
until March 1934. 

The present bill extends the Act for one year from March, 1934, and 
authorizes the President continue the Act effect for additional 
twelve months. 

The report the House Committee Banking and 
this bill reads part follows: 

Federal Reserve banks were required maintain per cent. 
gold against. Federal Reserve notes, but due the decline redis- 
counts and the lack eligible paper the Federal Reserve banks 
became necessary increase the amount gold held security. 

result was found that Federal Reserve banks were carrying 
about per cent. gold against Federal Reserve notes. There was 
the time outstanding $2,900,000,000 number Federal Reserve notes 
with $900,000,000 eligible paper collateral for these notes, which 
made necessary maintain more than $2,000,000,000 gold. 

change the Law eased the gold position the banks and 
freed nearly $1,000,000,000 gold. This large amount gold was 
made available for use international transactions and security for 
enlarged issue currency. 

Federal Reserve Board May 1932, authorized the Federal 
Reserve banks pledge direct obligations the United States 
lateral for Federal Reserve notes and since that date such obligations 
have been pledged continuously collateral security for Federal Re- 
serve notes, the maximum amount pledged any one time being $1,098,- 
000,000 March 20, 1933. 
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January 31, 1934, Federal Reserve notes were outstanding 
the amount $3,181,000,000 and there were available used 
collateral against them eligible paper the amount $170,000,000 and 
gold certificates the amount $2,687,000,000. Accordingly, the 
amount direct obligations the United States required collateral 
against such outstanding Federal Reserve notes that date was 
000,000, and the Federal Reserve banks that date actually had 
pledged collateral direct obligations the United States the 
amount $570,000,000. 


legislation made possible release more than three quarters 
billion dollars gold.’’ 


Memorial Fifty Cent Pieces. Senator Caraway introduced Feb- 
ruary Senate Bill 2901, ‘‘To authorize the coinage 50-cent pieces 
commemoration the one hundredth anniversary the admission 
the State Arkansas into the 

The Bill provides that ‘‘The coins authorized this Act shall 
issued only the Arkansas Honorary Centennial Celebration Commis- 
sion, its duly authorized agent, such numbers, and such times 
they shall requested such Commission any such agent, and 
upon payment the United States the face value such 


Auxiliary Monetary Reserve February Senator 
Senate Bill 8054, ‘‘To preserve and protect gold 
true value standard through the establishment auxiliary 
monetary reserve silver and the issuance against such silver silver 
certificates payable their gold value equivalent and such quantity 
will break the corner gold, provide protection gold from being 
and provide means avoiding inflation 


BANKS 


State Taxation National Bank Shares. Section 5129 the 
Revised Statutes (12 Code, 548) provides, with reference 
State taxation national bank shares, that ‘‘the several States may (1) 
tax said shares, (2) include dividends derived therefrom the tax- 
able income owner holder thereof, (3) tax such associations 
their net income, (4) according measured their net in- 
come,’’ under the specified the statute. 

Subdivision (b) provides follows: 


the tax said shares the tax imposed shall not 
greater rate than assessed upon other moneyed capital the hands 
individual citizens such State coming into competition with the 
business national banks: Provided, That bonds, notes, other evi- 
dences indebtedness the hands individual citizens not employed 
engaged the banking investment business and representing 
merely personal investments not made competition with such busi- 
ness, shall not deemed moneyed capital within the meaning this 
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Senate Bill 2788, introduced Senator February 
seeks amend subdivision (b), quoted above, read follows: 


the ease tax said shares, tax burden shall imposed 
any taxing district upon said shares greater than the average burden 
imposed that district other taxable intangible personal property 


State Taxation State Bank Members Federal Reserve System. 
The Bill referred above also adds further paragraph section 5129, 
which reads follows: 


further condition upon the exercise the permission for the 
State taxation national banking associations, their net income, shares, 
dividends thereon, State banks trust companies which are members 
Federal Reserve bank shall not taxed greater rate than 
national banking associations, their net income, shares, dividends 
thereon are taxed the taxing State provided this Section.’’ 


Branches National Banks. House Bill 8428, introduced Mr. 
James March provides that any national bank, formed the con- 
solidation two more such banks may, affirmative vote 
the shareholders each consolidating bank and the consolidated 
bank, owning two-thirds the stock, establish branches the 
place places where the consolidating banks were located prior the 


consolidation. 


Unclaimed Deposits National Banks. Senate Bill 2359 introduced 
Senator Wheeler February provides that any deposit 
national bank has remained such bank, its predecessor, for twenty 
years more, during which period notice the existence any 
person having interest such deposit has been given such bank, 
its predecessor, and explanation such absence notice known 
such bank, such deposit shall, with deposited the 
Treasury the United States the manner, and subject the condi- 
tions and exceptions, herein provided; but the provisions this Act 
shall not apply the case any national bank which receiver- 

The bill further provides for each national bank send, before 
January each year, notice registered mail each person 
whose name such unclaimed deposit stood the preceding December 
30, such notice sent the depositor’s last known address; and, 
before January 30, the bank must publish list such unclaimed 
deposits local newspaper general circulation. the Act becomes 
law, the bank will reimbursed the government for the expenses 
ineurred. 

Within sixty days after such mailing and publication, unclaimed 
deposits are deposited the Treasury the United States. Such 
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deposit will defense any action brought depositor thereafter 
against any national bank. The depositor, however, permitted 
proceed against the United States the Court Claims and will 
entitled the amount his deposit, with interest, upon proving his 
interest therein. This bill was passed the Senate February 28. 


Reports State Member Banks. Section the Federal Reserve 
Act (12 Code, 324) provides that State bank members the 
Federal Reserve required make reports condi- 
tion and the payment dividends the Federal Reserve bank 
which they become member. Not less than three such reports shall 
made annually eall the Federal Reserve bank dates 
fixed the Federal Reserve Board. Failure make such reports 
within ten days after the date they are called for shall subject the 
offending bank penalty $100 day for each day that fails 
transmit such report; such penalty collected the Federal Re- 
serve bank suit 

Senate Bill 2870, introduced Senator Fletcher February 20, 
would amend this statute adding the following: ‘‘Such reports 
condition shall such form and shall contain such information 
the Federal Reserve Board may require and shall published the 
reporting banks such manner and accordance with such regula- 
tions the said Board may prescribe.’’ 

The effect the Bill provide for the publication reports 
condition made State member banks the Federal Reserve System 
the same extent such publication required the reports 
national banks made the Comptroller the Currency. 


Indemnity Bonds Obtained National Banks. Senate Bill 2915, 
Senator Neely February 28, provides that ‘‘hereafter 
every national banking association shall obtain all bonds indemnifying 
the association against misfeasance its officers employees, 
against theft, burglary, larceny, other misappropriation loss 
the funds such association, from insurance bonding companies 
duly qualified the State which such association located 
business therein. The provisions this Act shall apply all such 
bonds obtained after the date enactment this Act and all renewals 
such bonds now held such associations.’’ 

Senate Bill 2849, introduced Senator Fletcher February 20, 
somewhat similar except that applies only banks whose deposits 
are insured under the Federal law. 


Discount Federal Reserve Board. Section the Federal Re- 
serve Act (12 Code, 343) provides that the Federal Reserve 
Board may, unusual and exigent authorize any Fed- 
eral Reserve bank for any individual, partnership, cor- 
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poration, certain notes, drafts and bills exchange when and 
otherwise secured the satisfaction the Federal Reserve 

Senate Bill 2850, introduced Senator Fletcher February 20, 
amends the quoted words read follows: ‘‘indorsed and/or other- 
wise secured the satisfaction the Federal Reserve 


Powers National Banks. Bill 8244, introduced Febru- 
ary Mr. Prall, undertakes amend section 5136 the 
Revised Statutes (12 Code, 24) relating and dealing 
investment securities national banks and the conduct safe 
deposit business such banks. This bill also provides for amend- 
ment section 5153 the Revised Statutes (12 Code, 90) 
relating depositaries public moneys and financial agents the 
government. 

Section 5153 the Revised Statutes (12 Code, 90) 
now reads, permits any national bank give security for deposits 
made State any political subdivision thereof. The amendment, 
passed, will extend this clause cover deposits made ‘‘any 
municipal corporate instrumentality one more States.’’ Similar 
amendments are contained Senate Bill 2735, introduced Senator 
Wagner February 


Liability Bank Stockholders District Columbia. Senate Bill 
2465, removing the statutory double liability from shares stock issued 
banking institutions the District Columbia, referred the 
February issue the Journal, became law with the approval the 
President February 16. The statute does not apply stock issued 
prior the date the approval, but only shares issued thereafter. 


Offenses Against Members Federal Reserve System. Senate Bill 
2841, introduced Senator Ashurst February 20, gives the United 
States jurisdiction over certain offenses against national banks and 
State bank members the Federal Reserve System and reads follows: 


Whoever, not being entitled the possession property 
belonging to, the control, management, possession 
of, any bank, takes and away, attempts take and 
away, such property from any place (1) without the consent such 
bank, (2) with the consent such bank obtained the offender 
any trick, artifice, fraud, false fraudulent representation, with 
intent convert such property his use the use any individ- 
ual, association. partnership, corporation, other than such bank, shall 
punished fine not more than $5,000 imprisonment for not 
more than ten years, both. 

Whoever breaks into, attempts break into, any build- 
ing part. thereof used place business any bank, with intent 
commit such building part thereof used any offense defined 
this Act, any felony under any law the United States under 
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any law the State, District, Territory, possession where such build- 
ing located, shall fined not more than $5,000 imprisoned not 
more than ten years, both. 

(a) Whoever, force and violence, putting 
fear, feloniously takes, feloniously attempts take, from the person 
presence another any property belonging to, the cus- 
tody, control, management, possession of, any bank shall fined not 
more than $5,000 imprisoned not more than twenty years, both. 

Whoever, committing, attempting commit, any 
offense defined subsection (a) this section, assaults any person, 
puts jeopardy the life any person the use dangerous 
weapon, shall fined not less than $1,000 nor more than $10,000 im- 
prisoned not less than five years nor more than twenty-five years, 
both. 

Whoever, committing any offense defined sections 
for the commission such offense, freeing himself attempting 
free himself from arrest confinement for such offense, kills any 
person, forces any person accompany him without the consent 
such person, shall punished imprisonment for not less than ten 
years, death. 

Jurisdiction over any offense defined this Act shall not 
reserved exclusively courts the United 


DEPOSIT INSURANCE 


Extension Time Temporary Insurance. Under section (b) 
the Federal Reserve Act, the statute which provides for the insurance 
bank deposits, now stands, the temporary insurance provided 
for and now effect will continue effect until July 1934, which 
time provided that the provisions the statute relating perma- 
nent insurance will into effect. 

Senate Bill 2756, introduced Senator Townsend February 
and passed the Senate February 28, amends this law provid- 
ing, effect, that the temporary insurance plan will continue until 
July 1935, and that the operation the permanent insurance plan 
shall postponed until that time. 

the bill now stands, each member bank the temporary fund 
required file statement time fixed the Deposit Insurance 
Corporation, showing, June 15, 1934, the total number its de- 
positors and the total amount its deposits which are eligible for tem- 
porary insurance. This bill provides that similar statements shall 
filed containing the same information December 15, 1934, and 
June 15, 1935. 


Guaranty Deposit Insurance Securities. Senate Bill 2789, intro- 
duced the Senate Senator Fletcher February and House Bill 
8016, introduced the House Mr. Steagall February 15, after 
providing for the extension the temporary insurance plan July 
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1935, provides for the insurance securities issued the Federal De- 
posit Insurance Corporation. 

amended (12 Code, 246) authorizes the Deposit Insurance Cor- 
poration issue specified securities aggregate amount not more 
than three times the amount its capital. The bills above referred 
would amend this subsection adding the end thereof, the follow- 
ing guaranty clause: 


the obligations authorized issued under this sub- 
section the Corporation, with the approval the Secretary the 
Treasury, may determine shall fully and unconditionally guaranteed 
both interest and principal the United States and such guaranty 
shall expressed the face thereof. the event that the Corpora- 
tion shall unable pay upon demand, when due, the principal 
interest notes, debentures, bonds, other such obligations issued 
and guaranteed the United States under this paragraph, the Sec- 
retary the Treasury shall pay the amount thereof, which hereby 
authorized appropriated out any moneys the Treasury not 
otherwise appropriated, and thereupon the extent the amounts 
paid the Secretary the Treasury shall succeed al} the rights the 
holders such notes, debentures, bonds, other obligations. The 
Secretary the Treasury, his discretion, authorized purchase 
any obligations the Corporation issued under this subsection 
which are guaranteed the United States under this paragraph, and 
for such purpose the Secretary the Treasury authorized use 
transaction the proceeds from the sale any securities 
hereafter issued under the Second Liberty Loan Act, amended, and 
the purposes for which securities may issued under the Second 
Liberty Loan Act, amended, are extended include any purchases 
the Corporation’s obligations under this paragraph. The Secretary 
the Treasury may, any time, sell any the obligations the 
Corporation acquired him under this paragraph. All redemptions, 
purchases, and sales the Secretary the Treasury the obliga- 
tions the Corporation shall treated public-debt transactions 
the United States. The Secretary the Treasury, the request 
the Federal Deposit Corporation, authorized market 
for the Corporation such its notes, debentures, bonds, and other such 
obligations are guaranteed the United States under this paragraph, 
using therefor all the facilities the Treasury Department now au- 
thorized law for the marketing obligations the United States. 
The proceeds the obligations the Corporation marketed shall 
deposited the same manner proceeds derived from the sale 
obligations the United States, and the amount thereof shall 
the Corporation the books the 


Limitation Assessments. The Deposit Insurance Law provides 
that the Deposit Insurance Corporation may levy assessments one- 
fourth one per cent. total deposit liabilities against class stock- 
holders the Corporation (that is, banks becoming members the 
permanent insurance plan, which into effect some future 
date), there being limitation upon the number such assessments. 
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Senate Bill 2781, introduced Senator Townsend February 
aims amend this section the statute adding thereto the follow- 
ing limitation: ‘‘But event shall more than four such assessments 
levied upon such stockholders during any period months after 
July 


Setting Aside Trust Funds. Section (k) the Federal Re- 
serve Act (12 Code, 248), which deals with the appointment and 
operations nationai banks fiduciaries, provides, part, follows: 


deposited held trust the bank awaiting investment 
shall carried separate account and shall not used the bank 
the its business unless shall first set aside the trust 
department United States bonds other securities approved the 
Federal Reserve 


Senate Bill 2818, introduced February Senator Townsend, 
aims amend the above statute adding thereto the following: 
that such securities shall required set aside any 
such bank with respect deposits trust funds the extent that 
such deposits are insured under section 12B the Federal Reserve 


LOST BONDS 


Payment for Lost Government Bonds. Section 3702 the 
Revised Statutes, now provides for indemnifying the owners de- 
stroyed interest bearing bonds the United States, upon the giving 
proper security. 

Section 3704 the Revised Statutes, provides for indemnify- 
ing the owners lost destroyed registered bonds upon the giving 
proper security. 

Senate Bill 1528 seeks amend section 3702 extending protection 
this character the owners lost interest bearing bonds. The bill 
also provides for indemnification where coupons are attached miss- 
ing coupon bond, provided the Secretary the Treasury satisfied 
that such coupons have not been paid and are fact destroyed can 
never made the basis claim against the United States. 


HOME OWNERS’ LOAN CORPORATION 


The Administration Bill. Senate Bill 2932, introduced Senator 
Fletcher March and referred the Committee Banking and 
known the Administration Bill, amending the Home 
Owners’ Loan Act 1933, reads follows: 

enacted the Senate and House Representatives the 
United States America Congress assembled, That Home Owners’ 
Loan Act 1933 amended inserting the end section 
thereof paragraphs follows: 
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All bonds issued the Corporation shall such forms 
and denominations, shall mature within such periods not more than 
eighteen years from the date their issue, shall bear such rates 
interest not exceeding per centum annually, shall subject such 
terms and conditions, and shall issued such manner and sold 
such prices, may prescribed the Corporation, with the ap- 
proval the Secretary the Treasury. Such bonds shall fully and 
unconditionally guaranteed both interest and principal the 
United States and such guaranty shall expressed the face thereof, 
and such bonds shall lawful investments, and may accepted 
security, for all fiduciary, trust, and public funds, the investment 
deposit which shall under the authority control the United 
States any officer officers thereof. the event that the Corpora- 
tion shall unable pay upon demand, when due, the principal of, 
interest on, such bonds, the Secretary the Treasury shall pay 
the holder the amount thereof which hereby authorized ap- 
propriated out any moneys the Treasury not otherwise appropri- 
ated, and thereupon the extent the amount paid the Secretary 
the Treasury shall succeed all the rights the holders such 
bonds. The the Treasury, his discretion, authorized 
purchase any bonds the Corporation issued under this subsection, 
and for such purpose the Secretary the Treasury authorized 
use debt transaction the proceeds from the sale any 
securities hereafter issued under the Second Liberty Bond 
amended, and the purposes for which securities may issued under 
such Act, amended, are extended include any purchases the 
Corporation’s bonds hereunder. The Secretary the Treasury may, 
any time, sell any the bonds the Corporation him 
under this subsection. All redemptions, purchases, and sales the 
the Treasury the bonds the Corporation shall 
treated debt transactions the United States. such bonds 
shall issued excess the assets the Corporation, including the 
assets obtained from the proceeds such bonds, but failure 
with this provision shall not invalidate the bonds the guaranty 
the same. The provisions this subsection, except the preceding 
sentence, shall not apply any bonds the Corporation issued prior 
the date enactment this subsection any bonds thereafter 
issued with commitments outstanding date. 

The provisions the second, third, and fourth sentences 
subsection hereof shall, after the date enactment this 
tion, apply only bonds issued prior such date and those there- 
after issued compliance with commitments outstanding such date. 
Such bonds may, upon application the holders thereof within six 
months from such date, exchanged for like face amount bonds 
issued for such purpose pursuant the provisions subsection 
hereof, bearing interest such rate shall prescribed the Cor- 
poration with the approval the Secretary the Treasury; but such 
rate shall not less than that first fixed after the date enactment 
this subsection bonds offered exchange for home mortgages, 
other obligations and liens upon homes, and the Corporation au- 
thorized its total bond issue amount equal the bonds 
exchanged. 

the event Home Owners’ Loan Corporation for re- 
funding any its bonds outstanding the date this subsection takes 


. 
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effect, issued compliance with commitments outstanding such 
date, hereby authorized increase its total bond issue equal 
amount. The Corporation shall have power purchase any the 
bonds issued the open market any time and any price. 
Any such bonds purchased may with the approval the Secretary 
the Treasury sold resold any time and any price. 

The loans made refunded the Corporation shall 
fined applicants whose indebtedness against their homes was 
default prior the date Home Owners’ Loan Act 1933 took effect: 
Provided, That relief may extended applicants whose defaults 
since that Act took effect specifically shown due 
unemployment conditions misfortune beyond the control 
the applicant: And provided further, That home mortgages and 
other obligations and liens against homes held institutions liquida- 
tion may refunded whether default not. 

all cases where the Corporation authorized advance 
provide for necessary maintenance and make necessary re- 
pairs hereby authorized advance cash exchange bonds for the 
rehabilitation, modernization, rebuilding and enlargement the homes 
financed and all cases where the Corporation has home mortgage 
authorized advance cash exchange bonds provide for the 
maintenance, repair, rehabilitation, modernization, rebuilding, and en- 
largement the homes financed and take additional lien, mortgage, 
conveyance secure such additional advance take new home 
mortgage for the whole indebtedness, but the total amount advanced 
shall exceed the respective amounts per centums value 
the real estate provided Home Owners’ Loan Act 1933. 
Not exceeding $200,000,000 the bonds referred subsection (L) 
hereof may sold the proceeds which may used for the purposes 
this subsection and for advances provide for necessary 
and necessary 


Sect. Home Owners’ Loan Act 1933 amended striking out 
the comma and words follows: ‘‘, and payment any installment 
principal shall required during the period three years from the 
date this Act takes effect the home owner shall not default with 
respect any other condition covenant his mortgage.’’, the 
same appears section paragraph (d) thereof. 

See. Home Owners’ Loan Act 1933 further amended strik- 
ing out the word ‘‘two’’ from section paragraph (g), and inserting 
the word lieu thereof; and the words ‘‘such exchange 
the end section paragraph (g), thereof and inserting 
lieu thereof the words ‘‘the filing any application with the Cor- 
poration such redemption recovery.’’ 

See. Home Owners’ Loan Act 1933 amended inserting 
the end section thereof new paragraphs follows: 


addition the authority for preferred shares 
Federal savings and loan associations, the Secretary the Treasury 
authorized behalf the United States for any amount 
full paid income shares such associations, and shall the duty 
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the the Treasury subscribe for such full paid income 
shares upon the request the Federal Home Loan Bank Board. Pay- 
ment such shares may called from time time the association, 
subject the approval said Board and the Secretary the Treasury, 
and such payments shall made from the funds authorized ap- 
propriated section paragraph (g), Home Owners’ Loan Act 
1933, and any funds appropriated pursuant said authorization; but 
the amount paid held the Secretary the Treasury, including 
the amount paid preferred shares held under the provisions 
section paragraph (g), hereof and the amount paid and held under 
this shall time exceed per centum the total invest- 
ment the shares such association the Secretary the Treasury 
and other shareholders. Each such association shall issue receipts for 
such payments the Secretary the Treasury such form may 
approved said Board and such receipts shall evidence the in- 
terest the United States such full paid income shares the extent 
the amount paid. demand for the repurchase and retirement 
such full paid income shares purchased shall made for period 
five years from the date the purchase the same and thereafter 
requests for the repurchase such shares such associations shall 
made the discretion the Federal Home Loan Bank Board, but such 
requests for the repurchase shall not made any one year upon 
any such association excess per centum the total amount 
such investment its shares. Such association shall repurchase such 
shares upon such request according rules and regulations Federal 
savings and loan associations established the Federal Home Loan 
Bank Board. 

When designated for that purpose the Secretary the 
Treasury, any Federal savings and loan association may employed 
fiscal agent the Government under such regulations may 
prescribed said Secretary and shall perform all such reasonable duties 
agent the Government may required it. Any Federal 
savings and loan association may act agent for any other instru- 
mentality the United States when designated for that purpose 
such instrumentality the United 


(a) The first sentence the eighth paragraph section 
the Federal Reserve Act, amended, further amended insert- 
ing before the semicolon, after the words ‘‘Federal Farm Mortgage Cor- 
poration Act’’, comma and the following: ‘‘or the deposit pledge 
Home Owners’ Loan Corporation bonds issued under the provisions 
subsections (L) (M) section the Home Owners’ Loan Act 
1933, 

(b) Paragraph (b) section the Federal Reserve Act, 
amended, further amended inserting after the words ‘‘bonds 
the Federal Farm Mortgage Corporation having maturities from date 
purchase not exceeding six months’’, comma and the following: 
issued under the provisions subsections (L) (M) section 
Home Owners’ Loan Act 1933, amended, and having maturi- 
ties from date purchase not exceeding six 

See. The Federal Reserve banks are authorized, with the ap- 
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proval the Secretary the Treasury, act depositaries, cus- 
todians, and fiscal agents for Home Owners’ Loan Corporation. 

Home Owners’ Loan Corporation authorized buy 
bonds debentures Federal home-loan banks upon such terms 
may agreed upon loan money Federal home-loan banks upon 
such terms may agreed upon. 

The Federal Home Loan Bank Act amended inserting 
the end section thereof the following: Secretary the 
Treasury the Under Secretary the Treasury when designated 
the Secretary shall officio member the Board addition 
the five appointed members the Board and shall such have the right 
vote member the Board, but three members the Board shall 
constitute quorum for the transaction business.’’ 

enable the Federal Home Loan Bank Board encourage 
local thrift and local home financing, and to’ promote, organize, and 
develop Federal savings and loan associations, and similar associations 
organized under local laws, there hereby allocated and directed 
transferred from the funds authorized appropriated the po- 
visions section paragraph (g), Home Owners’ Loan Act 
1933, and any funds appropriated pursuant said authorization, the 
sum $500,000, immediately available and remain available 
until expended, subject the said Board, which sum, much 
thereof may necessary, said Board authorized use its dis- 
for the accomplishment the purposes this section and 
sections and the Home Owners’ Loan Act 1933, without re- 
gard the provisions any other law governing the expenditure 
funds. 

Sec. 10. (a) section the Act entitled ‘‘An Act 
provide for the establishment Corporation aid the refinancing 
farm debts, and for other purposes’’, approved January 31, 1934, 
amended striking out the eighth sentence thereof reading follows: 
bonds shall fully and adequately such assets the 
Corporation and such manner shall prescribed its board 
directors’’, and inserting lieu thereof new sentence reading 
follows: ‘‘No such bonds shall issued excess the assets the 
Corporation, including the assets obtained from the proceeds 
such bonds, but failure comply with this provision shall not in- 
validate the bonds the guaranty the 

Section 11. any provision this Act, the application thereof 
any person circumstance, held invalid, the remainder 
Act, and the application such provision other person 
stance, shall not affected thereby. 


1 


